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Significance of freedom of expression

• Handyside v United Kingdom (1976) 1 EHRR 737

The Court’s supervisory functions oblige it to 
pay the utmost attention to the principles 
characterising a ‘democratic society’.

Freedom of expression constitutes one of the 
essential foundations of such a society…

Why?



Significance of freedom of expression
R (Animal Defenders International) v. 
Secretary of State for Culture, 
Media and Sport [2008] UKHL 15

‘The fundamental rationale of the democratic process is that if 
competing views, opinions and policies are publicly debated and 
exposed to public scrutiny the good will over time drive out the           

bad and the true prevail over the false.

It must be assumed that, given time, the public will make a sound  
choice when, in the course of the democratic process, it has the        

right to choose.’

FCC v. Pacifica Foundation, 438 U.S. 726 (1978): 
‘For it is a central tenet of the First Amendment 
that the government must remain neutral in the 
marketplace of ideas.’ (at pp.745-746).



Freedom of expression?

• Handyside v United Kingdom (1976) 1 EHRR 737

• Subject to Article 10(2) [of the ECHR], it is 
applicable not only to ‘information’ or 
‘ideas’ that are favourably received or 

regarded as inoffensive or as a matter of 
indifference, 

• but also to those that offend, shock or 
disturb the State or any sector of the 

population. 

• Such are the demands of that pluralism, 
tolerance and broadmindedness without 

which there is no ‘democratic society’.



But the internet – a platform for terrorists?

• propaganda
• indoctrination
• radicalisation
• recruitment 
• training and 
• fund raising

The internet is transnational, 
inexpensive, fast, instantaneous 

and anonymous



Encouragement of Terrorism – s.1 of Terrorism Act 2006

Encouragement of Terrorism

Section 1 of the Terrorism Act 
2006 states:

(1) This section applies to a 
statement that is likely to be 
understood by some or all of 
the members of the public to 

whom it is published

as a direct or indirect encouragement or other inducement to them 
to the commission, preparation or instigation of acts of terrorism.



Encouragement of Terrorism – s.1 of Terrorism Act 2006

Encouragement of Terrorism

1(2)(b) (i) intends members of the 
public to be directly or indirectly 
encouraged…

to commit, prepare or instigate 
acts of terrorism; or 

1(2)(b) (ii) is reckless as to whether members of the public 
will be directly or indirectly encouraged…

to commit, prepare or instigate such acts or offences.



Encouragement of Terrorism – s.1 of Terrorism Act 2006

Encouragement of Terrorism

(1)(3) For the purposes of this section, the statements that are 
likely to be understood by members of the public as 

indirectly encouraging the commission or preparation of acts of 
terrorism include every statement which—



Encouragement of Terrorism – s.1 of Terrorism Act 2006

(a) glorifies the commission or preparation 

(whether in the past, in the future or generally) 

of such acts or offences; and 



Dissemination of Terrorist Publications
Dissemination of Terrorist Publications

Section 2 (1) of the Terrorism Act 2006 states:

• ‘Intentionally’ or ‘recklessly’ 

• ‘directly’ or ‘indirectly’ 

encouraging terrorism.



Dissemination of Terrorist Publications



Encouragement of Terrorism and human rights

United Nations Human Rights Committee 

26. The State party should consider amending 
that part of section 1 of the

Terrorism Act 2006 dealing with 
“encouragement of terrorism” 

so that its application does not lead to a 
disproportionate interference with freedom of 

expression.

United Nations Human Rights Committee, 

Concluding Observations. 30
th

July 2008 

(http://www.icj.org/IMG/CO_UK.pdf at p.7)

http://www.icj.org/IMG/CO_UK.pdf%20at%20p.7


Freedom of expression, Art 10, and proportionality

Qualified rights such as Article 10 
of the ECHR

Qualified rights require the court to:

• balance the state’s infringement of 
the private right such as freedom 
of expression

with 

• the public interest such as national 
security or the prevention of 
crime,

• applying the principle of 
proportionality.

That is, the 
infringement is no more 

than necessary to 
achieve the state’s aim.



Proportionality insufficiently demanding as a test of review?



1st Amendment and influence on social media in UK



1st Amendment and permissibility of speech in the US



1st Amendment and permissibility of speech in US –’strict scrutiny’

Brandenburg 
v. Ohio, 

395 U.S. 444 
(1969)

Advocacy of force or criminal activity does not receive First 
Amendment protections if (1) the advocacy is directed to 
inciting or producing imminent lawless action, and (2) is 

likely to incite or produce such action (at page 447)



1st Amendment and permissibility of speech in the US

Virginia v. 
Black, 
538 U.S. 343 
(2003)

"True threats" encompass those statements where the speaker 
means to communicate a serious expression of an intent to 
commit an act of unlawful violence to a particular individual or 
group of individuals (at page 359)



Limiting terror speech in UK and USA: neither one thing nor the other

David Anderson QC, The Terrorism Act in 2013: Report of 
the Independent Reviewer on the Operation of the 
Terrorism Act 2000 and Part 1 of the Terrorism Act 2006. 
July 2014, pp. 25-33 and 74-91.

Definitions of terrorism too wide?  – eg s.1 of Terrorism 
Act 2000



Limiting terror speech in UK and USA: neither one thing nor the other

Proportionality insufficiently 
demanding as a standard of 

review by the British courts?

Strict scrutiny too 
demanding as a 
standard of review 
by the American courts?



Limiting terror speech in UK and USA: neither one thing nor the other

Section 1 of the Terrorism Act 2006:

• ‘Intentionally’ or ‘recklessly’

• ‘directly’ or ‘indirectly’ 

encouraging terrorism.

Brandenburg v. Ohio (1969):

The advocacy is directed to 
inciting or producing imminent 
lawless action, and (2) is likely to 
incite or produce such action.’



Public provocation to commit a terrorist offence
Council of Europe, Convention on 
the Prevention of Terrorism 
(Warsaw, 2005)

Article 5 – Public provocation to
commit a terrorist offence

with the intent to incite the commission of a 
terrorist offence, where such conduct, 

whether or not directly advocating terrorist 
offences, 

causes a danger that one or more such 
offences may be committed.
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