THE UNIVERSITY OF

ALABAMA

SCHOOL OF LAW

Race is Evidence of Parenting in America:
Another Civil Rights Story

Tanya Asim Cooper

CIVIL RIGHTS IN AMERICAN LAW, HISTORY, AND POLITICS (Cambridge
University Press, 2014) (Austin Sarat, ed.)

This paper can be downloaded without charge from the Social
Science Research Network Electronic Paper Collection:
http://ssrn.com/abstract=2434069



Race is Evidence of Parenting in America: Another Civil Rights Story in CIVIL RIGHTS IN
AMERICAN LAW, HISTORY, AND POLITICS, at pp. 103-112 (Cambridge University Press 2014)
(Austin Sarat, ed.). Citations should correspond with published page numbers.

Commentary on Essay by Montré D. Carodine
Tanya Asim Cooper”
Introduction

Professor Carodine invites us to question whether in matters of race and equality we have really

1 and demonstrates that we have not.

progressed as the “civil rights rhetoric” has “romanticized,
“[R]acial disparities in the criminal justice system today” belie that myth.? Race, she shows, is
paramount for accused persons of color and is often used against them as negative character
evidence, which the seemingly colorblind rules of evidence allow.

In “Race is Evidence,” Professor Carodine shines a brilliant light on several themes in

>3 and as illustrated in the four sections below, many resonate:

“the modern realities of race,
empirical data verify disproportionate representation of people of color in American institutions;
stereotypes of racial minorities persist and influence negative outcomes; systems’ players have
varying levels of power, which they sometimes abuse; and many strategies exist for today’s
various civil rights campaigns. To comment on “institutional racism, particularly in the law,”* |
offer another counter-narrative to question the notion of progress in the American civil rights
story, and the “reality . . . especially for people of color—that racial inequality, though not
formally tolerated, is a persistent part of the American story.”

Race matters in American foster care.® According to Professor Dorothy E. Roberts, it “is

" This is one of the great civil rights problems of our time: the

basically an apartheid institution.
disproportionate representation of Native American and African American children in foster care
and the disparities they experience. Children from these races are removed from their families at

rates greater than any other race, stay longer in foster care, where ironically they are at great risk
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of harm by the system itself.® Researcher Joseph J. Doyle found that “[t]hose placed in foster
care are far more likely than other children to commit crimes, drop out of school, join
welfare, experience substance abuse problems, or enter the homeless population.”
Under Professor Carodine’s theory, being a parent of color is presumptively “bad

»19 evidence because stereotypes of bad parents abound, especially for African

character
American and Native American parents who are often demonized. Yet the facially-neutral laws
allow evidence of race to figure prominently in various system players’ decisions of whether and
when to remove a child from the home; where to place the child; whether and which services are
provided to the child and parent; and whether to terminate the parent-child relationship forever.

On a systems level, Professor Carodine illustrates where racial inequalities manifest
within the process and procedure of criminal justice, which is meted out by the system’s different
players, sometimes unjustly. Systems thinking generally offers a panoptic view of this
phenomenon in any institution by considering three salient features: the system’s players or
stakeholders; the dynamics and interconnections between those persons, including participation
and power; and the system’s true purpose, based on its behavior—not its rhetoric.** This lens
also reveals leverage points or critical junctures of key decision making where racial bias appears
today, and more important, where change happens.

I. Families of Color Are Disproportionately Represented in Foster Care & Stereotypes
of Families of Color Underlie Decisions to Sever Families.

Looking at how America’s foster care system has treated certain races historically helps

inform whether we have progressed. Native American children, for example, were removed
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from their families en masse in what was known as the “Boarding School Era” that lasted that for
one hundred years."? In an effort to Christianize and “civilize” these children, they were sent to
boarding schools, where they were forced to cut their hair and not allowed to speak their own
languages. They were not educated but instead taught to work as maids or farm laborers. Many
children died.

These abuses in part led Congress to enact the Indian Child Welfare Act, which provides

.13 Yet, as National

Native American families with the highest legal standard and burden of proo
Public Radio’s multi-year investigation highlighted, in places with high Native American
populations like South Dakota, hundreds of children are still removed from their families each
year and swept up into foster care.** Nationally, Native American children are represented in
foster care at twice the rate they comprise the general population.

The foster care system’s treatment of African American children is also storied. At first
the foster care system ignored them because it was a segregated institution.™® But once “services

shifted from institutions to foster care and from private to public agencies[,]*®

the system began
to recognize African American children, and the foster care population soared.'” This is still
evident.
Professor Dorothy Roberts invites us to:
Spend a day at dependency or juvenile court in most major cities and you
will see unmistakable evidence of the stark racial disparity in child

welfare. Most of the families in these urban courts are black. If you came

with no preconceptions about the child welfare system’s purpose, you



Race is Evidence of Parenting in America: Another Civil Rights Story in CIVIL RIGHTS IN
AMERICAN LAW, HISTORY, AND POLITICS, at pp. 103-112 (Cambridge University Press 2014)
(Austin Sarat, ed.). Citations should correspond with published page numbers.

would have to conclude that it is an institution designed primarily to
monitor, regulate, and punish poor black families.*®
To be sure, what this institution has become is a direct reflection of America’s deep-seated belief
that interfering with or severing African American families is no big deal. Since Harriet Beecher
Stowe portrayed slave-era attitudes in Uncle Tom’s Cabin, America it seems has acted
consistently:
. .. You see, when | any ways can, | takes a leetle care about the
onpleasant parts, like selling young uns and that,—get the gals out of the
way—out of sight, out of mind, you know,—and when it's clean done, and
can't be helped, they naturally gets used to it. ’Tan’t, you know, as if it
was white folks, that's brought up in the way of ’spectin’ to keep their
children and wives, and all that. Niggers, you know, that's fetched up
properly, ha’n’t no kind of ’spectations of no kind; so all these things
comes easier.'
As Professor Roberts puts it, “[b]ecause parents involved with child protective services are so
often portrayed as brutal monsters, the public usually ignores the trauma of taking their
children.”® Indeed, despite comprising only fifteen percent of the general population, African
American children are represented at twice that rate—over thirty percent of all children in foster
care.
One reason for this is what Professor Carodine calls the “mischaracterization of Blacks”
through multiple negative stereotypes.”> Demonizing stereotypes in the foster care system of

Native Americans and African Americans persist to create a presumption that these parents are
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simply unfit. Native Americans are often stereotyped as alcoholics or gamblers who are thought
unable to parent their children. African American parents, especially single mothers, are
caricatured as “welfare queens” or drug addicts, so naturally they are not capable of taking care
of their children.?? All of these negative and inaccurate stereotypes underlie the decision-making
process and treatment of families of color in American foster care.

Researchers and scholars study why these disparities exist, and there is considerable
debate nationally about whether there are in fact genuine differences in maltreatment rates of
African Americans and Native Americans such that their children are at greater risk of harm than
Whites. As part of my larger agenda to bring some of this system’s injustices to light, in another
article, | present the national debate on why these minority children are so highly represented in
American foster care and whether that is justified or biased.?

1. Color-blind Laws Foster Institutional Discrimination Against Families of Color

As Professor Carodine points out, “the law generally does not tolerate, for the most part,

9924

formal racism and its mischaracterization of [racial minorities].”" Instead the “varieties of

racism that characterize our times,”%

according to Professors Richard Delgado and Jean
Stefancic, are “more subtle, but just as deeply entrenched[.]”%® They note, moreover, that
“racism is normal, not aberrant, in American society. Because racism is an ingrained feature of
our landscape, it looks ordinary and natural to persons in the culture.”?" So, within our
colorblind laws, many might not notice its disparate application, and the legal standards and
presumptions in which racism today manifests.?

According to the Supreme Court, the foster care system’s overarching “best interests of

the child” legal standard is suspect.” Its lack of definitive guidance allows foster care
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professionals and even judges to substitute their own judgment on what is in a child’s best
interest and allows unintended biases to permeate decision making. For example, as Justice
Brennan wrote in Smith v. Organization of Foster Families for Equality and Reform:
Studies also suggest that social workers of middle-class backgrounds,
perhaps unconsciously, incline to favor continued placement in foster care
with a generally higher-status family rather than return the child to his
natural family, thus reflecting a bias that treats the natural parents' poverty
and lifestyle as prejudicial to the best interests of the child.** . . . [J]udges
too may find it difficult, in utilizing vague standards like the ‘“best
interests of the child,” to avoid decisions resting on subjective values.*
Indeed, the Supreme Court “more than once has adverted to the fact that the “best interests of the
child” standard offers little guidance to judges, and may effectively encourage them to rely on
their personal values.*

Along similar lines, Professor Linda Berger has noted, “[t]he best interests of the child
standard has been criticized almost since adoption because its indeterminacy invites the use of
cognitive shortcuts; these shortcuts include stereotypes and biases as well as the scripts and
models left behind by metaphors and stories.”* This vulnerability in the legal standard allows
the racial bias and stereotypes that have plagued our nation for centuries to creep in insidiously.

I1l. Power & Abuse of Power in Foster Care

To highlight racial disparities in power and its abuse, Professor Carodine shares the story

of Professor Paul Butler and the race and class “strategies that he used when he was a Black

prosecutor prosecuting young Black men in Washington, D.C.”** Professor Angela Davis has
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similarly highlighted the power of the American prosecutor, and how race heightens the power
imbalance.® Professor Davis notes, “[t]hrough the exercise of prosecutorial discretion,
prosecutors make decisions that not only often predetermine the outcome of criminal cases, but
also contribute to the discriminatory treatment of African Americans as both criminal defendants
and victims of crime.”* Elsewhere, | have also commented on the power that prosecutors wield
and abuse, even unwittingly, towards child victims and witnesses in the criminal justice system,
and racial differences in that context and especially unconscious insensitivity heighten the risk of
secondary harm that prosecutors might inflict.’

In America’s foster care system, families of color who are haled into court lack power
and resources.*® As Professor Annette R. Appell notes, they are not entitled to the same privacy
as most Americans and are under greater scrutiny because they often receive public assistance.*
Instead, decision-making power shifts between the professionals (caseworkers, judges, and
lawyers, including civil prosecutors) in the system and as the research of Professors Sandra Azar
and Philip Atib Goff revealed, “moment-by-moment appraisals . . . may be infused with biases,
differing values, and stereotypical views, which can then alter child welfare and legal
professionals’ interactions with families, and ultimately culminate in faulty decision making.”40
“Conversely,” they found, “members of ethnic and racial minorities within our society can have
a similarly negatively colored schema regarding professionals and the institutions in which they
exist. They may expect prejudicial treatment and may not see themselves as having power or

control in transactions.”*
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V. Strategies for Changing Foster Care’s Role in the American Civil Rights Story

Several potential strategies already exist to address civil rights violations today.
Professors Carodine and Susan Sturm in this symposium offered several promising ideas.
According to Professor Carodine, “we should consider how character evidence has shaped past
narratives and be mindful of how we use it to create future ones.”* Professor Sturm suggested
the collective impact framework (stakeholders working together towards a common goal) as a
modern-day civil rights strategy that is also applicable to foster care.*®

Consider their strategies applied to the foster care system. Under a systems thinking lens,
there are many places or leverage points where agency caseworkers, social workers, lawyers and
judges make subjective decisions about children and families, decisions themselves vulnerable to
unintended bias and underlying stereotypes. Because there are so many different leverage points
where those critical questions of removal, placement, and services arise, using litigation to test
those subjective decisions and power imbalance for parents of color helps, but according to
Professor Sturm, not as much as collective impact.** Collective impact is more effective because
all stakeholders come together willingly and equally “to examine the domain in which sets of
interlinked decisions are producing these disparate outcomes for families of color.”* Then
change happens. Professors Azar and Goff likewise highlight this research-based practice in the
foster care system, often referred to as Family Group Conferencing.“°

Bringing historically disenfranchised players to the table would represent a recognition
that these families are not inherently inferior or less equipped to care for their own children, and
perhaps end the cycle of “bad character” evidence that Professor Carodine highlights as a

pitfall.*" This shift would not necessarily eliminate the role of government in protecting children
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who are truly at risk. However, the power would now be distributed horizontally, as opposed to
hierarchically. Families of color would no longer be passive, voiceless subjects of the state’s

paternalistic directives, but rather, active participants in the determination of their own destinies.

*I thank Montré D. Carodine, Paul M. Asim, Ronald Krotoszynski, Susan Donovan, and Talitha
Bailey for their support and assistance, and Austin Sarat for including me in this important
project.
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