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Although not formally a paet of the Pase Law Hoview's
Sympoziom, "The MacCeate Heport: Ten Years Later," the 2ub-
joct of this arbicle— propesing an cxperieantial, performance-
based alternative bar exam—iz deeply grognded in, and in-
apired] by the content of the MacCrate Report' and ite impor-
tance for legal education and the profession. The Report did noc
call for change in the existing bar exam regime. but its ex-
tranrdinary exegesis of precisely what it is that lewyers do, and
must loam, provides & lenz on the bar exam which finda its pre-
gent itetation lacking,

| was imtially challenged o rethink the har pxam because
of its unaceeptable disparate impact on non-majonty: takers,

1. A H.A,, Lovan EbLcarposmr, anes Iimiwessicosas Drev=icamesr—an oo
risad, O, KeRoter o e Toss Fencs om Lav Seies = Akl The Faores.
ok Sakhe o 14 clree Liae D195 | ecannfter Macl ratse Reparl|.

A 1D uae Lhe lenam meanajorty students calbier thao “miwocily” sludents cr
“abadents af colee” becoaue af the implicit values | believe “auinorey® coneys an
ceLaltrrime A CTAwdEa@An norm. wnd beeawse ol rlanging demogeaplies achaeh
deconsloaet e roleon of Cawsasiao ur while otwleots g9 2 aooei e miamerls.
“Bludenly af coler™ dres aoe inchede immagranty From e Fonne e Sovkes Do el
Balkaws, the Mdddle Eaml or tho=s ol Arebic ilescent wli mey b catepoered se
“whie” By nal-niageniey atadente, D mvean Uaeee who diter si@lieantly . oowally
bt e al wass by Fnes or eclumaty. feam Che ioaparily %Pk, midd' o op uppor-cless
etnidentr whn sorprise ~he geagoncy prega latmon of legal edueatinn bodas
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but the more I explared the possitality of a different, non-diz-
crimnatory bar exam, the more corvinced 1 became of the equal
need for a better ber exam. By “better” [ mean one that tests
more validly what bar examiners have always poaired as thoe
bar exam's purpose, i.e. minimum compecence (o practice law
unsupervised.?! Hers the connection ko the skills autlined in the
MacCrate Repnrt—which the Report itself notes are neceazary
hefnre a lawyer aeceptn aole responsilility for a client—is un-
mistakzble, and ezaential. The mnde] I propese i3 explicitly de-
aigned ao that applicants can he evaloated on their performance
of each nf the skills in A real life, real time setting. When one
nnderstands the interconnection between those skilles and the
Maclrate fundamental values, it becomies clear that the sot-
ting—the court system—is alse designed to further a commit.
ment to iImproving justice and to providing pro beno service,
A muwch abbreviated version of Lhe need for such an altsroz-
tive bar exao, and o deseription of whal 1 have called the Public
Seevice Altermative Bar Exam or PEABE hus been previously
publishcd,* but mach of the research and Lhoupht which went
o that proposal weree amdtled eciuse of space constraints.
1tz publication, and release of che proposal foc a pilol program
developed by Committees of the Associabion of the Bar of the

10z meoerally ggreed thal 2 major justilicalivo for e bar exan s e pree
tect dorpuneds ol lepal seevices from incumpetent lawypecs ore pot differsally, 1o
muarantee "nshoal couopeenee.” L answer W lhe guestion, “hes de yoo judge
wneal coopelence™,” Juboe Holi-Flarms, & lurowe Clisde of the ew York State
Bioand of Law Exginuera Eave an answer e whoch [ would certainly subsenbe,
sithough [ di ot beliewe b es ib facl lested or ensured by Lhe @xasiog ber exaoe.
Me said.

TlHee rioee 1 Uicoghl abool (e gwestien] the soore elusive e gogwer De-
enme. | horeafter concluded and wlill maintawrm that e slordornd sheuld be
P bR WO piretios saw urrampervesed | Rl slancard ooaekedly dilter-
eqd B Lhe prevagwt crolecion whids was o deowonstrate picemal ceoupe-
et Wiz-d-viz tha moinbets of the peer groop leking Lhe vane exaioalnon .
Mote 1han sevanty percent of All cle TO000 Lawweers i e Lloneed Stares
wrg 50l pravhicGners o abe nenbecs of o preclice cuneliluted of tiree oc
Erere lTawwaye; tharefere ot is @ital thal 1he siandacd be conpelendce w prac-
tre Faw pngy pereioed
Ann Fisher. Framineng frursedies Obeeko flane o r Bor Evoikiker Ak JHEeF e
with fakn £ Aot Maregs, Jr, T Bxasrses. May 1006, a4
1. buristin Heath Glen, Wher and Where W Grier. fgkinking Admussimn o
e Lq_gu'.l' Proformior, 102 Cooese, L iy LRSS 1H)2).
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City of New York and the Mew Yorlk State Bar Assnciation?
have penvrated many questions that thig longer versinn ad-
dresses. T bope also that this article will be 3 uzeful beginning
reaonrce for others thinking about how we admir lawyers into
the prafesminn. s

The cpportunity to publish the aeticle in this asee of the
Pzce Law Review zeems sspecially serendipitous for two rea-
sink. Fiest, of course, the connection and resonance with a cele.
bration of the MacCrate Heport iz obviouz. [ am honored to be
in the company of others who hosve thonght so deeply and cre-
atively ahout thia milestone in legal education, Second, Paoe is
the lncatinn of a new Inatitnte on Judicial Education, and, az
such, i5 mare directly connectad to the stale judiviary than any
anther law school in New York. Becavze my praposal lnoks to the
cnurt system—and because the Conrt of Appeals ia nitimately
renponsible for setting the atandards for admizson to the bar—
the pudiviary'a willingnesa tn eonsider experimentation cooncerm-
ing the bar exam is critical.” The potential for aynergy here is
obvipus, and T hope this publication will advance the goal of
Aoding a belter way Lo pnsurs competenee in Chose sdmilted tn
prociiee Jaw, as well us o advance our commitment to & more
diverse and representalive prolession.

1, Introduction

Although the written bar examination ia of relabively re-
cent vintage, for those of us wha practice law or work i legal

B Tore Croosspamimein: 1M Tostisn Fadnic & e ,Bre A isseos 7 7o Ban oo 1y
ScoporeTieed ur Toe Tan ar e ey oo BV, sie e B ST Deol A e
TirM, Puflie Sendee Adternative Mer Evamiceeisg 120020 prapasiog o pilat pf Lhe
T'S5ABE; [heremattor Ban Coseacrees Heeorn] Ton Bl wilth aadhorl.

fo. S Glen, Aanpra ke 4. The earlier article, ks Lthas ares, i 3ocns a ioee e
tion than o true proposal. A great deal of addibinnal work by expects Far mnze
e ledgricble and cxperienced Wwn | D & ooumbeesr al’ lelds wall T pscessary 0
desipo ond @vuluace o pilut ol Lhe FSARE,

7 A study comminsioned by the Coudl of Apprals tn 1983, called Enr asper.
mentalinn to ineoease 1he skills tevted by e bar cxnmingtion and previdied slenng
supporl [ o innovialion lixe e PEABE, Jazoo Millowan 1 al. Az Ecalvarnior of
the Mo Yark Sake Her Excrminaton IMay 20 hercinallec Millmuon sl.ud}'l ton
file winly aolbar), The svalualon, and e pEeeular wiyes in wlazel il moeraes ar-
puicenls oeade here, are discussed o the penolloale section of the articls which
is speezficulby dimscted Lo Hew Yark.
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education, il seemf always to have been there? 1 have sncoun-
tered the Lar exam peraonally as o studend, litigalor, law
lescher, Lrial and appellate judgr, Aand most recently a5 4 law
sehool dean. T have alsp reflected on the bar exam ac a memhber
of varoos bar association committess on legal edocation.®
Throughuut these experiencen, my opinion, like that of many
vther participent observers, 15 that the examinetion s both mis-
puided in Lenns of what it purports te do, and pernicious in it
effavls, Yer despite the fact that law yers agre. wbove all, problem
solvars, ' litthe has bepn done abont the bar exam 8: 8 problem?!

B. See, v, Rubert B Jaens. Ar daecdoeal Hiviory of tize Jar £xem, 9 (Fro. T
Lruar ETiuecy S50 (1E9R;. The Arst wricteo bor examination was given in Massn.
choserkis ine 1483, althaagh ornl rxnminatiens cantanusd in many skades Eerminny
years, Jof oL S39d; see misa Anreen £ Rxen, Teoaosises poncrAs Posan: P essooe
oF ToE Law 100-01 183211, Until 1931, citizens of Indinna wer: permitted to proe.
ticm lawr willhoot taking i har exam. meitten ac aral, sod witheut even gradunting
Jrean law sclunsl. Berpwrd 2 Govil, Inatana™s Consrfdafior <o $he Proffes o Ad-
missecn o dhe Bar, 16 A B.A. . 385, 535 19300 'rﬂdﬂ}', ull ytan=s w=se writleo boc
wrames, Jurvis. sapra, @b 3 Hewever, Wiscansin siill empluys o diplomsa privi
Jege wliich peronils praduates of the Ly Wiscensio law schools, Lsiversiy of Wis-
coacsiae doed Murgquelbe, wopuin adinission Lo its Lac withoul tabaope Lhe Wisceosin
bar exar Hew Beverly Moran, The Wiessrsan thplama Preotbege: Ve I Factl Lage
Ir, BUHeE W=, L. Bev, G543, 66 120000

3. Iserved os o member of the Committse on Legal Education and swdmissian=
L 1he Bar ol the Asspciilinn i Lhe Hare of 1he City o Mew York Frem 1803 .85,
immedilely afber puldues lioo ol Lhat Comovitleey crtical reporl an Lhe bor coam.

Yee Uomim. on Legal Edus. and Admassion va the Bar, f1s'n ofthe Har ol the City of

Meay York, Heport s Admissiea Forkee Bar om oo Peekofe 2he Paeney Fresr Cer-
tery — A Haepren! or Kefiarm, b7 Tak Recome 472, dfd, 9R3-04 (1992 ; [lensinal*
rer AHOMY Her Meport] 1 alwy cerved we @ member of the Cammiatiee an Lepgal
Edurataean aeoel Adonsaaes: b the Bar of dlee Mew Tork S%ale Bar Sasociatica fne
1805 Wruugh Uae preseot, aod wos carren Ly ¥ ice Claair of tbe Diversiy Cononilies
vf the 8HA Seclion un Lepat Educalaon aod Admissions bo the Bur

1N, m=ee Bnv 1. Beuckay, Edvealean o dhe Mrectice of Lave The Tomes TARy o
A-Lieregin, 746 Men. L. Frev. tad 119967 fur an excellent applicidion nf the impor
tance of problem sclving bo pructice, and discusaion nf teaching prealem selving an
A Ulewymring skl T Nae qemererife Paal Bepst & Linds Hamillen K, Lareers
ay Frotfems Safaery, 72 Tresabrk Lo Bev. B1L 1 13390; Junel Ken. Lamyrs ay Prinh-
fam Soivers Kevnote Addresa e the A8LS 449 0 L Eooe. 5 01880

Il A5 ai Inastane commentatar has nated, ene e the perplexine thiops abnat
Lhiose whe mast vohemenlly geestir L corgent bar examinatiem systrme. —an n
vaciety of grounds  is that rather Lhan wrguiog fnr ity elimination, they ioseend
propase that it simply be altersd, Ser Damel B Hansen She We MNoead $e lar Ex
OmERati ¥ A Cretinal Eealvation: of the SustiScetinn far the Aar Eromizciion mnd
f"rn-_pmn:d' Alternauaes, 43 Cese W Ee= L. Hea. 1197, 1225 (1R931 Lol sen, La,
Tros linlle, Aaf-fsseatiabizm end Irferveciionality: Tomls b fhzmantic he
Master's Mowee, |6 Happeoky Wosess L) 16, 36-28 (19551 (culling fir cadical
cliunge, and u “=troggle againast the pyranny we have permitted . . . the Har Exam
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hesides stodies,’? hand wvinging and madest tinkenng 'Y How-
gver, the problem has not gone onnoticed. In the last several
years, the Society of American Law Teachers (2ALT} hes under-
taken a re-examination of the bar exam, holding a national con-
ference, izsning o statemant, and fostering aeveral law poviow
articles,™ The Capnegic Foundation has begon 2 muolti-vear 20t
of atudies on professional edecarion which, in the initiel volume
on legal education. examines and proposea changes in the bar
exanlination v

Fuzh of the eneryy which could be empltoyed 1o continue
and expand this mubistive has, howewer, beon dellested inte &
delonsive posture, in the face of o compaign be eaise passing bar
seores ™ ard thus brwer the pereentape of applicanis sho pass.,

inery .. . aver decisions about . .. who gets a job, whea iy thaught of ws smart, and
win thinky mell ol herself noce having wrriwed."F, o Hivaarlh, torclng €n 3Ahr
SAmetion of Mo Bar, 31 VLS. F. L. Hew. 927 (1E9TI vonallecling cratigoes ul Lhe b
exumination regime in memery of Gnllc's wock?.

1%, Tamy mind. ithe mast ramprebensive stady done af a portioelar stake bar
rxivm, wilh ipplication fae all exisiing har exams, was dnoc by the Assncintino af
the: Dar af the City af Mew Yark, Cammitiee an Legnl Edoentinn and Admissions bo
the: Bre. ABRCRY fer fepart. sapm moks &

1%, Thre threw major rhangres whicn baws rcoarred in Lhe Tast thres derndes
nre: adaptinn ol the Multi-atate Rar Traminadion (che MAE), a six- boawr, 2000 molts.
ple-rhniep quescien rxnm prepared by the Mntianal {2nnfarenes ol Tlar Txnminees
IMOAFE), which is nnw 3srd in factyight states, the MoltiSinte Profcssionnl Re.
spansibility Faxaminolinn IMPERED, a twa-hnwr. fifty question test, msed o0 Encey
snvrn stabkes, alse prepancd hy tha MNOCHE. and intradoetsan ol “pernomnnes bose”
gurstions which have been utilized by Culitnmin sence LV35E, nmid which. ine g vani
otino authared kv WCHE, hove now been ndopied by bwenty-ive siotes. Jarreis,
supra nabe 8. abEvd, ATE, THAEBR Macr. Conweencs i Bae Fxasminens & duarei-
acd Bam Asis'ng Secrnes e LeEvae Eoine, & Awosaissiiomes -1 moe Baw, DHiodreeEHER-
sove Goomek ro Booe Avsissiene Regooeserss 22 21 Chart Y] (Enca Moosor &
Murgaret Foller Comeille eds., AR [herginaftar ommsnessiyee GUImE] Far
mace exlendive discogsiv of Lhe 5PT, see :afro meibes 290-HF. Drune ol Lese
chonges hos subslaoiiably all=cled dhe criticism of the bar cxom made herein.

14, Mo F A, La! 'I'Pa-HP = Stetemem! on Phe Thar Exan, 32 -1 Leca
Ewnnc, ddf 2002, See @i SAnedrea A, Corcio, A &eeeer fine, WAy ard Aow Hhe
Existirg ltar Exam Sheuld Change, 41 Ben. L. Hew, 183 120420 Hawurlh, sawpra
rede 115 Marwn. sapre it H

15, Judith Wegoer, Siedy " Lol Sdwea tior Ulrtheaming .

16. Ee should be noted ot the cubset that descossion of "har pass rote” is almest
ilwaye nkaot RBeet gime pasd make, oobwilhstanding the et that many applicanls
pats an their yecaod ur subseguenl abings, This is lncpely toae browoyse Uie AHA
requires lnw schools o repurt only et time Larc poss rotes. See ABS WK An.
mual (loestiaomaire, Fart Lo Secimn L. Sar Frevage Rater & Fiacement FRrenliy
meeedy, avaeleble of  wwnabanet o puldeledteeneriddae wan il with
vuthary, Morly. Juwowar, il 19 Leszaiese lrar esaminers da oot uni.E:lrm|}' oallee ar
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Law profeszors and law deans have mohlized in Florida and
Minnesota and have, at least temperanly, halted the proposed
increases.” New York is in Lhe midst of a proposal to rase its
har pass seore,'? and otlier states can be axpacted ta folle. The
sarious Maws in the arguments for reismyg scores—which take
on A kind of “we're toupher than you are" competitive tona®™®—
have bean woll exanuned mm an excellent recunt articla by
Frofersers Dioborah Mermitt, Lowell Harpens snd Barbarte
Reskin ™

The movement to raize bar passage scores ic linked ¥ ps
Mercitt showsz, to the current national obsession with "ston-
dards. "2 Thia obsession is unjuatificd in the context of boensing

disusmnate—alalistbs cow gbcomd-titie pausage. John A Sebert. Infarmeton thed
Har Actmeavions Aul e fles Shotid Share vt Lat Schwory, Feb, B, 201, i Mem-
orgmdum from Jub & Selerl, Coaceul Lant vo Degal Education, ADA Seclua of Le-
pul Educatun and Admieaion te the Bac, to e Deags of ABA-Apprawed Lo
Lolerald [copy 4o bile wilth auchaoe, BMouag Lsat va nuober of 1law schools Lave sog-
wreted Lhal U ARA-LSAC Oificml Gunde oot dala v Dotk Gret-aud aecod-
Lne bar pausae rezalte” Job at? The ABRA Conzellant en Lepal Education bas
called on stale kar exammers 00 separately reporl s, eecond. thard and [owcth
e moke Lakers twemuae auch dana s onporta bolh Ter scoreditabion peview
Ao esubner informarica,” e

LT Interdiew with 11pan Inseph Elnthnogh, 1ean of Bewva Snothenstermn Lmni-
wiEsil Y, tn Benlie, Wash, Teh, 9, 20055,

1d. Mew ¥Yonk 5Tare How o oe Lo Exarnn gse. Repesr? and Secommendanion
e Men Toek Stede Beeed of Caw Eraemaerd fe e Court of Appear's Hegrediag
thee Frssomy Seeacderrd v e See Yord Sioer Bue Saareeeetown (Mac, 20021 Therein-
afler Reper: ord Recomynendoerea| ton Gl virh aulher  propoging o inerasge in
Che pasand aoirs @ Mew York (ron G600 Lo 600

19. Wignersers this g pnrl pf the jnomassng mawement b *spmd,” rather thrn
wa 'wred,” abdenesnppliconts. Wregner sapee nate 150 See disossion iefra note
1.

A, Deborall I Mernie ed sl faseng fe Bae 4 Soval Soence Crogee of
Recerdt Fuorepsry to Povveny Scored vo thie Bur Bxgey, B9 0 C0w L REw, D25 Q001
lerk il 2L becenl chacupsivos Le care bar PRc @R Lures fur larkang -ulfis@n b sg-
de-ige 1hat chaire was needad, a3 well a5 crligquma the 2o0@k s e osde) wsed
th sk Y sach increaaez)

1. For or alternotive replanation, sec William . Kidder, Phe Har Examirs
tiera aad e (ran Heferrod. d Critianl Annlypses af the MAE, Socend Closare, ano
farial cnd Fikric Stretgendeos Jan, 9, 200F funpublisbed snnnuscnpt, wndec
submission ba Lew & Sewiar Isgoiny, on file with wethord |hereinoRer Sreem fhe-
ferred] Jenrony that Talhicr tham sncrensing guulity, shanges in prssing staclands
Bre @ respuoyde oo perceived aversopply of lawwvers),

Q. Bee, o Clan, supeg nooe 4. 01 LTN0. Prres Saces, Sraupapmzen Mipss:
Tue Hirn Price O AMedrca's TESTIRG CULTHRE ANR WaaT WE Las Mn To
LCiase It (155H For o oretegue ol chiectvs Lesting premmizsd m the waloes of
appertenity and anclusion e Svsan Buer & Lani Goigar, The Poleo of AR 0.
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lawyers®™ and, alonp with other disadventzging factors, may
ereate an even preater and unjuatified bamer Ll #otry into the
professitm for non-majority students than does the present. bar
gxpm.* This additional danger underseores the need to think
*out of the box™ with regard to the har exam. <6

1 hawve, for some time. been thinking in thia more expanzive
waw ahout the bar examination and the role it plays—or doesn't
play=—in legal educption and admisaien to the profession, |

aftoe dertor, Bacimiians ce Iehotadtes Iobeof, §4 Carl L Bew 403 015850 [ place
“srandurds” i quoles becauws 1 beliewe Laal Lhe terw o oosed, quale deliserately iy
Lhe pﬂ]ili.c-&] arcd, Lt connole npor il mxcellens, wlole it actually vefory to k-
Lrary resulls ab standardicesd wesis wlich lwyve Jogtorically deadvaniaged aon-
whiley and oli=n wumen.

21, Theror has bero 0o abjectivie demonstrutian of o decrease in the quality of
Lnryiers ndmitted pursiant te existing dicndardy. ner ol aey other specilic problein
which the passiog »oaoe s inlended Lo sddress. Seoe Blerrill gL oal., suprc pole S

24, I ab ®I0; e Deyferred, segoe moee 21, a0 336, 1 wanl o be clear
thai the existing and patcntially geeater barrier to admassion for non-majorty sio
dnnts 35 n rrsult af the desparate smpact ofF e corment ke tcieme. 1 contennd Oeal
i ix a penblem with the test and nel the tesbdakers. See didcussion iejrn wl
Sortian V.

25, &ee, o, dohn Saxten's peavacnlive pddressinihe Secrion an Legad Edue
cinp it Lhe: Lapdnn 25000 meeting nf the Aomerican Aar Axsocisition, Jolw Sexton,
Thirkieg Abac! che Traeaing af Lavipsers in re Aexe Wéileaniue, Tor Las Sonma,
Autinmn 20000 at T, wheeh resnltad io the ABA Section one Lepal Education and
Admixsions Lo the Aae creslimg in “Chat-efEhe. Bux™ Commillees, Jest vo-ctiaired by
Tiran Sextom and Dean Jdabhn Abonwsio of Snuibemn Melhodiat Law Scheol. |n
2001 Dear Saxton resigned wnd way replaced by Diane Yo o former diaie of Ehe
SPCrinm.

28, THlwrs are alsn prapusing siyificant chaoges o e exisdng bar examicoa-
tink. For exnmple, Judith Wegner orgues tor w Lhree-stope “mxoaninalion'” bego-
ning io la® sehuol and coocludiong wller the applicaot bus entersd Lbe prolessioon
and smassed a2 “porclalio of professcnn] refecences.” Wegner, agpre i 13, Hev-
erly Murnn propuses expansion of e diploma privibege Muoran. sypre note B
Meanwhile, ami=l Hansen auss G & peat-gradeaion clerkabop bazed ca, and
wrudilied Foam, the cocreol Caoadewn syeleaw. Haween, sopie oot LT Do ee-
o Lhe possabililies Lur ¢|'|ar||,:|.|||; el Lo wxcatn Uirawpel sar pobar-hased eaning
ICHTI Curcin swpra sate 14oat 2=, The i and Ssucdens a6 ArIens ek
Law Schewl are developing & propossl or an Anericesps-like poar-praduake popc-
tice ratr am Deeu 0F Sloe correnl bar ey See Glen, shprn mnks 40 a0 1T 5,10,
Thas leller grupisal & cwrremly the subyect of 8 Task Forea fonvensd by the An-
wonn Slule Har Acentiation Tnbsroew wilh Deer Patncia 0. White, Arzenn St
aerve rany Lol lege of La Dea, Seattle, Waah (Fah £ 2001, Whila | kv grme
coarbeblls abicut che practecalicy of whe latier e, ali chese Telorms heve value My
propoesl. aoure Db Wepne'a, challengss the anderlving Justificatien for che gx.
wlao® prrocess and abberprs B cpeate prachep| posribalicie: for har egaminers lnak.
g W make the examnnaticn a more 1eloied aml actureee measare af oo
applicants muaea n cenpete no by Trackea [aow.

https://digitalcommons.pace.edu/plr/vol23/iss2/1K

10X


https://digitalcommons.pace.edu/plr/vol23/iss2/1

2003 THINRING (T OF THE BAR EXAM BOX 333

have slowly devaloped, "with g [lot af help from my friends,"? a
plan for modeat, but putentially real change. My proposzal is for
a pow, expunence und performance-based bar examinatinn—
whuch, berause it would be conducted in 2 public rervice setbing,
I have called the Public Service Alternative Tiar Examination
{FSABF). The PSABE is intaoded to awoid many of the
problems connected with the exirting bar exam and, although
not intended tn entirely cupplant that teat (henee, the “Alterna-
tive"}, tn belter evaluate and certify Jaw gradoates’ minimom
competenee te practice law unroperiaed

Crver the lagt several years, 1 have disoussed the possibilicy
of 3 PSABE with lawsrers, legal educators, bar examiners, har
angociabinn ufficisla, judges and nthers interested in the profes-
ginn* Theso crmversationa, and the additenal research they
prompted, have persopded me that there i now & window for
real change. The combination of increasingly voeal cntigusm of
the profession,™ noeertainty within legal sducetion ™ and in-

27, S Tue BiwaTias, A Lictle fleda From My Frineds. or Sravieasr Pereen's
Lawmxny [Teasrsi o Brann TEM D apikal Frcords 13671

24 Bee Fishier, sapr mote 3.

2%, | have been informally disouwasing the idea nf @ public service olemative
kar axnm with micny freodys and ralleagues, sinee it was el sopgesbed ta me by
Bbfred Taermer, Lhen Freiding Justice, Appellale Divisival, Firgl Depaclioel, e
York Htate BHopreme Caurt. 'They include the CUNY Schwsl of Law facolly, law
deans irom Mew Yark and Mew Jersey. jwlpes and administrators in e Mew York
Heade Vwdfied Cooel gysbem. oemlers of e Soouoiltee oo Lepal BEducalaon wod
Almizmcns ta the Bar oF the Mew York Stale Bor Assuconlive and Lhe A-zociation
al Lthe Har al the Uiby ol Sew Yarh, meml=rs o tlee 2te vl leaow of Cle Carmge
Fuoundatiom Multi-Tear Sudy oo Frolessivual Edwstion, gactcipades al the 284,
Asls LISAC ConF=rence wn Dn‘ere-'i!lv held uy Dwepver i Detober, 20, partic-
piciets in Lhe AALS Equal dustice Celogquaan e ld 6l Pace Law Schoal on Deleher
26, S0 and Lae ABS Chewaes Workslup held o Janoarey 8002 and Feby vary 2004
[ fest preseobed tlee cotboe of bais article ot e SALT Tansluwg Coaloronce
Teaclung, Fasting snd the Pehons of Legal Bdweaton i 1ha s Centa oy, Dedohep
21, 2000, wliee § g peboe noa pdnel entilled. "High Seakes Testinge in Lo Schouly
ol the Legal Prcleseonc” L wanl wr vspross my sppecintion fer all the adeqe
which laave cowe frnnn Chese coverzationd and which [ have incorporated inomy
uwe s Lrouphile abuuat Lhe maue.

#b Sew, ey Deburah L. Rhode, The Prafresoen g the Prbile falereet, 4
Srasx. L HEw 1008, 1h02-18 [hereos Mee Prgessia-d ona Fafder Toeenss?| (desense-
ing erileviznes of, and profdents i, the peofession:,

%1 See o Eepnelly M Cagolepe, 2007, A Clatal Odpesey Provkpled Ay rke
Wzt f-Crbar Laper Faeeed Cleerte daer Hepoef of ebe AALS, A0 TY Miaw Inrem-Ae
L Riwv. 415419962, Wallace Leh, Mecnsddaenon The Mo Crzde Repont—7 learisdic wr
Presompfinet. 69 Wean, L. Bev. 505 1104 Richard A, Matasor, The Waolrade
Meporr fran) the NDean's Pargpeedoee, 1O LINIOAL T BRy. d3) 119394 Andrew: [ Knkh-
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greasng scrutiny of, and concern about, the influence of lngh
gtakes testing™ hes crealed o space, and perhaps 2 demand, to
ask basit questions aboul how the bar exam itself performs.
The shifting terrain rm which the profession and 1egal education
nnw standst pravides the upportunity to imagine and adwvocate
alternatives, This esray 15 intended to atmoulate thought, en-
courage research™ and challenge my enllzagnes in both legal ad-
ucation amd the legal profession generstly, For while this

tnal, Freprring Cow Schon Sradnnkea jfor Freetioe & Blievpring fvr Profeaziannl
Edusation Frftariwng the Wedigal Mrofessine Exarple, Gl Boreaons Lo Rev RS
[ 19, Sewunn, anane nooa 15 Amy Travisom Tasiswine Erxperrs Cartempiods Fr-
bure of bt Lagad Frafession, and flarg Attoraeys Gea Crapore, .Y 37418 B Hzws,
Juby g, 2001, at 13

A2 Sog, 2 Mary U Waters & Carnlyn Baypas-Walkoan, The Prasulee o TEL2r-
gide_ a0 WHO's Guacivien® 33, & (Susan Stum & Loni Cwinier eds., 200110 0 The
arperent it npaeh seandaydized testing iz of gurstionahble walag 1 pradicting
fatira suecrss . and lnrgely rellants tha pact coldewrrl and amanemie ndvancapes nf
tha est tAher is hardly new. Buad wich the lesting mamie furrently swesping the
taginm, it b5 ertainly warthy of hroad disgepeiwntenn ™Y Janpifrr Hugller, Facing
the Fhrkanny Mo Three dapecrs of (he Mgk Stakea Testing Monement, L1 Kax.
1. & Fun Poov 20 {24620 cdeseribing che history of. and arguments in. the de-
batel, Petar Sacks, Aol Adolemons Tests Hinder Acress Lo Gradueans ana Prafes
asimaal Srfacdz, Ciienn oF Hiseren B JTape 8, 2000 sk AL Philsp Shelkon,
Admizeons Teete Mot Perfect, ofisi the Cest Meaaures We Heps, Curnrs o Hiceiew
Eenim Jduly 6, 204, nL Bis The impartance of standnrdizad tests dnt opllegs od.
mizeines has haen sernarly chpllanged by the Llnivarsity alfCalifarnia’s darisenn 1o
abandan the general AT pe a poquitement Br admission. Ser [0 Paned Keonm
taends Repdagieg 8AT, Fue Mo Sarlier Thea S0, 2 hitpatsewnw oeap.cdwpotb
wiysarpatas' maridisat.html AMnar ZWI2Y Hegemds Mecepdene fa FPrvposed Fert
Changes. avndinfie et hicpdwes acnp i pothw e s'ocoeshow A Trgrnis.bilm
(Moy June 202). Reaponding ta U7 dreisiern, ood ather critig=m, the Collepe
Hueard has eeranily mananoeed its snbentinn oo rewise the tesl See 0 g, Tamar
lewin, Colieger Maerd 0 fMeiese SAT Affer Criticism by Diniwersddy, MY, Tises,
fMur. 21, 2002, nt A10; Jomes Traohk, The Tese Mese, Y. 'Tomes. Apr. 7, 2003, 5 6
[uguzinnl, st 45,

A3, Far rxnmple. canxiger ihe debats akaot owllidisciplinery proctice whdch
guey ta the wery henort of whae ;b meons in ke o professionol. Ses, =g, Nedl W
Haowillan, MM Vime the ligeer Piciwre, Naz'l Lol e 2d, 2000, g0 52205 M
in A LMA Adopiy Kuley Prapesed fe ATHHA, MY Soae B Sews, July-Aug.
e ol 1; Joueph P Sollivon, MY Bemards Crador! Becwe. WY LT, Mav L,
20, Al Sl Nen odse RYREHA Special Cummillee an Lhe Law Loverog Finm
Slructun: and Cperativg, Fresererng tbe Sore Falues of T demerocwen Laar’ Profes-
wor, arroimide of bilp:Swaror low. cormetl edwetlocahmid prid pl e

44 As will e ready apparenl lu Lhe ceaaler. 1MEAY cornple® Arear of regearch
amd antellenioal ingwiry bewr upoo thes prupesal  Move eobensive explication
awsrd anuther day--uod snather wolther—ay e porpose Tuecd 56 o aug@est and
provreke  Tlis chiciee, and vhe jusbiliable oilcsms of perocular seecions of this
wigar which it aoay engender. should oel detcect Tran e Buger issuee raped and
L praposed meveicesl o experiment and change.
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propesal for @ PSABRE i3 primarly about testing, inclusion, and
the reaponsihilities of legal education, it should also engage our
higlhest aspirations for excellence in the profession, and owr
deepest commitments to diversity and democracy.

III. Seme Perverse Eilects of Lhe Bar Exam

Many reasons for reforming the evaluation process for li-
cenzing legal professionals are embedded in the mast cherished
and oft-repeated beliafs of legul education and the profession,
Criven many of our valaes, like facully control over curricwlom,
informed consumers, diversity, and competence, the har exam
i, tn use the old gender-based squal protection langoags, “acty.
ally perverse ™ What follows i3 a pralimmary list, with nn in-
tent tn rank the iasues by the arder in which they are presented.

at  Aedlening Low Scfhools of Respirisibility

Under ABA standards, law schicols have an oblipution to
“prepar: [Cheir] pradoates lor admizzsion Lo the bar and Lo par-
ticipale elfectively and responsibly in the logal profession, ™56
Bul. in meny wovs, the existence of the bar exam lets law
achools off the ik, Over Lhe years, 1 bave beard many Bculty
conversationsg that inclode confessions about passing questiona-
kle students (or, ot least, students whose work did not sugpest
total or pdequate comprchenaion of the zubject makter] for huo-
mane reasons? I suspect that maony more 3uch conversations
are held silently in the hearts of colleaguea, Theae law teachers
were, | imagine, condorted by the conscience-assuaging belief
that cheir vergion of *social pronotion”™ would not looze incom-

AR Ere OUrmpg v Boren, 429 105 190, 21 1376 (Stevens, L, concarringl.

SR HA Sracnakng wow Arvcosean cw ewe Hewgooss SO0 2200080 Lnsranad”
Ler 48B4 Snamiencs]. 1o 1976, Professer Kny Stockey expressed |'.||.'-'|.u: Ll Lhe
cumbination of mew ABA Accredstacion Standocds, of which 30101 wos wmee, and
Lh= Mlacitale Hepurl. seose node 1, weould, capether with ‘unprecedeoted calls for
celurm ol legal educatinn] Fum sowhioes, the poblic, gael the |epal pmrt':siun'
vuuse “law ychoole Ly imarove the preparation af lawyers fror praclace.” Stockey.
supra nwle 10, wl 658 Unloctunately, his sxperintinns bowe reowined largely
urireabized.

57, &ee Hatheruwe L. Yaughoy, Tawards Parey ie far Sossege Aetes oed Lasw
Schoal MFerformence. Explorrg e Socmmes af Lisparie: Hetwern Kocinl oed S0
mec [Frvaes, 16 1. Mlaisinaie Lo Brew. 425, 384 (19817 ("1 Imist woe camaoed Later
lins ph=erred thit luw professors ore lowthe b fail onpone . .71 cilution amcbeed),
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petent pradustes upon the publie; the bar exam could ba ex.
poctoed Eo protoct agmingt that undésirable resuil. For mony
tuition-driven law schogls, there zre Anancial imperatives to
admul ws many students @s possible (these schols tend to he
thuse not sndeeply concerned by U5, News and World Bepored,
They cun dn s, and pass thoge studenta through, enllecting tai-
tion along the way; lond also salving the consqiences of their
facuites in the ways deacribed above b secure, although perhaps
falzely, in the helief that the bar exam will separate the wheat
from Lhe chafl and Tulfiil the profession’s responsibility of ad-
mitting only thase who are competent ro practice law,? Rather
than relying on the bar exam, we should insizt that law schoals
meet their abligations to their studentz and to che profession.

Ll Fripeet on Admissions Decisions

There iz another way in which the bar exam lets law
schogls off the hook. Because the goal of passing the bar, or
ratber of having a high bar pass rate, is one which is no invisi-
ble to admisaions affices and directors.™ they tend to admat only
thinse students who show a high degree of likelihaod that they

A8 e of the onEinal je=tficakion s for the har axan waa 2o procar che poblic
trinat 1he prodenudlly sll-peepared grddublea of 2 burgesnng number of Jaw deheals
whwely lacked flae ligh standords of oachior. more alice, igammbana See 00 Hoa.
segl, cuper oot 11, gl 120506 aley M Johngon, v PRk faee o Dagogers Wark
Lake o Mouckene: The ersoprece Belwern Loeee Skl and Do Proeeiies, G35 7l
L. BFv. 1231, 124545 rI#i] 1

48, e of Lhe frequently ropealed puslificataon: fe Lhe bor copm = ot i
Farces law schaols Lo keep Satandares gkl 1hus engung 1that o 8 schoal= sE-
denly da pod pasy Lhe examdnatica, Lhe scheol ol b derced o pngpoece iy i
gram. S, rg, Ecwdn M. Gioswuld, fn Frefer of Bu - Examicatons, B0 A BE& 0 51
11974): Mishac! Hard % Hacharw . Bomliarell Phe Her: Frofioeoamen st i o
Mrdienal! Faida? B Caod. DL L. Bewe, 553, 463 01971, A& owee lhely cesull—and 4
qnitker Mig"—in thnl law scheals will step admitline students they belivve have o
larrat rhanese of passeng che e, Sen, 0 g Wopner, vupro oote 15 Yaughns, sapre
note &7 The recend spate af Inwr schisals which baye sul Livmeally downsized deeir
«alrnng olagses soggess the volidity of thas roppasitiun. X Vatricia G, Boroes.
Crdung Clogses Many Lam Sohacds Are SArabeng dicag with the Joh Sdarkaer.
A.T5A. 0 Twe . 1990, ul 2R, 20; Phillip & lesins, The Tncreditde Shairking LFITIR
Schand, 31 11 Tia. L Hee. SEL 1AL E'hi]l:i'p- 5. F'igu, Catmrado Hor Aesociaflon
Presidenr’s Weazage ra Membors: VA fersr Theng W fh, Ratz Kol AN rhe Lo
Sirfacds SR Apedogiey o Dick ehe Sedcler), Colo Law , Kay 1S, al 1d-14: Alan
O. Knkkin, A few Hoascd in Nevadad Way Bhould [ Boref: Tongkes va Croseny
e Oridge. Minvaass | aw , JJun, 1wl L, 17,
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will paza the bar on the first try.® LEAT scorves, which have
apme predictive value, thua take on excesaive importance in Lhe
admissions procezs. * This pressure adds another incentive o
Five excezsive weight o LSAT zeores. provided by the much
termnoaned, bul hogely inflvential U5 Mows oid World Report
annual ranking of law schools 9

There iz another more subtle consequence to this excessive
reliance on scorcs. AR 2 near-definitive Law School Admiszion
Coungil (LSAC) studs?? tells us is the case with the LSAT, if you
toke students who khow how to take o test almost exactly like
the bar exam, and ¥now how to take it auccessfullyv, you don't
have to do much with these swudents in law achool in order to
assure their suceess on the bar exam, 1 They are pre-progrant-
med to succesd on the examination, which enswrez admission to
the profesgion 9 80 the law school snd its facubty ave free to do

A See. e g, Howarth, supra nota 11, 54838 (| Tlhe tar exam iz 8 ks bacter
determining whe gela Dato law zohoal AN Bkt the mrst elite Taw sclwcle face
sanstant prassure pegarding bar peasl ] pates 7L Converssly | boicion -epe ndent,
Irwrr-gier law sehools mey eumame it che equally oudoruna te practice of adoLksimg
many questionably gualificd applicantis sad chen “jmprshngl lexcessivels] sorin-
goni rprennion rAqhirements o gvdet o anbance pagsl | rades (ne praduases wha
tnke: the par.” Wammer saprc noke 1.

41, Mawinth, aapra oole 11,01 323 2°Given the rmelation beewesn [Lhe LSAT
ond the: bar cxom| aver relinner no the [SAT @5 largely driven nt less elite law
schoals hy har passngo pressate.” L.

48, For Lbe impoctaoce of L5, Yewss and World Repsn s mokaogs W s
echeoly, lor eiwwnpte. Mency H. Hapooom, Rostings, Mer Sankings: Whe 1A Meres
el Waorld Megorr Bhore'lda’t Waee to be dampared ta Time cad Meresececk— ar o
Hew Vorker, G0 Oeno S, LoJ. 1087, 108 < 13980, io whicl she icgaes Jir the wse of
browl measures of goalily for rioogy, mather than renbong law schools.

43, Linda F Wightman, £5AC Sriroead Ll:'":gl!u-l.l'rnul' Bar F"-'.rr-&m;.:u Sniedy
LL54C Reseprch Bep Semes MR [hervanalter LS5AC Siudel: eee dl3euasion 16
wibes TE4-B4 nnd goog pongy g e

44 Anracly Amcrican Far Fowndn tggn study deppanscrared Enatl cha bar rxeam
merely vanfics Lbw schenl vrndes. which, ac leaed in cha firct vege are eorralnted o
LRAT sopres, Avriey B, Camison & Cyaiciks B WERTS, Lo S peann . ADR s
Conrnen, fivlatiorsheps Among Law Schand Proadisfare, Faue Befond B foraoeans,
ana Par Cormenatinn Sevulis, o F Remtems il TEAD Brousersn Frsearcn 211,
ZH1LIBTTL The mere recent LEAD Har Pludy reaches the zame conslusinn, Sae
LEAC Sindy. sapra ool 4. This cnises oo additignnd goestion: TF the: bar rxmm
biesien iy wenlies suecessfud low schol performinnee, 5 il nat redundant, e why
buther wilh 1he bar exao 4l all” See 1lansen. Segrn nale 10, ab 1206,

43, Wegnier desotostyabes e sdudents who bave develnped panticular ana.
Leeacal skill# priok Lu law selwid will nat aoly score higher on the LSAT, bl wll
varry Lt adwilage uito Neal-pear grudes. Once the adeantage is “beailk " il i
diMzult, if ool nApoe=ilAe . for olliers whn develop the skill Joter po catch op, since
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2z much or as little with those students during their three years
az they deaire* In muny instamces, pechaps, parbicularly in
the elite schools,s? Lhis results more in intellectually intereating
theoratical conversativms disconnected from the practice of law
than in learning the skills ond substance required for effective
proctice.® 1 do aot mean to devalue theory, inteedizciplinary or
olther intollectual work vondocted at a high level, all of which

Lae bear eawm st unldy corcelales with Jaw sclwul prades, bor g actally. oo acas
dEb".I’I:’E. acaled L e, ul leoud to the exlent thad the samee =0l teersd o ke bar
mxaoe wre enlplaszed in owst keaw school courses. Jee e Howarth, sapra bote
11 A selC-lullilline propbecy ewerges: F o Jaw schod can caplare eeae sbadens
who have e relevant skills io ity wdmossions pracesy, il cao be ceazobably ennfl-
cleal wl Weelr wtinate socess, whiastever 1L does with thee over L 2neging wlices
wewry, e Wepner, pwger aele 130 While Wepner Jdoes wd explicotly svabe ohiz
arfuorzok. it can be !fulrh.' viaferred.

46, Vaurhbs. supra wide 370 a0 471, cliag Derdel A, Bell, Bteck Stadenes
Wanse Lo Scdvoly The rove! cewd the Qpporturiey, 1970 T, Ton, L. Tev S, 355
Tall geare of the Awst lnghly rt'_ga:rllulﬂ laws webials the condber of o pEpleanls ef-
vead Lhe nuinber of adyaEsions by so substantal & margio thar the qualicy of sou-
deal gocepled e s ligh ey of thean could Jeaco Lhe Lo iF e schos] mecely
provebed e wolly chee bookz"L Sew rlga Mersn. sopra nore A al B51

AT, These elibe ity biond. wincll generally aeree 53 Farewass o7 the large
i, Jeve oleu beon aile, al loeel oo the pasl, worely vt froes s aupply Leain
il:'l,! 1 |u'.'t'_'.'E'|'i.|'|,|'.' 5]-:|]|-5. and ewer i warne 9F Le gulotantes Taw bl che g!r&dﬂ-
A wll practice,

Lepal educators al elile schools prodoce what they must perceve o be e
firmshed praduce, woe capeldle of eakeany die practios of Jaw opeon Fradus.
finn Law fihing. howevsr, view that finizhed peodost a6 an best, s dianond

i the vowgh Ther sl muast edusate new azaocates abour the sncticacies of

ie practive of law Frop Lhe perapeenive of cheee irms, law ochaola de wd
pedduce lawyers  Semn megafivms hava adaptad soowall ki 1hic =tabe of af-
fairs that they sftuatly prefar e fenin theit pltemeys wchin thair ean
FHELRINE
Johnaen, wzaee e 38 1295 4G [iefadunawely, with chn ever-jerraming demand
for killatle hnurs, tha apprrtianetes: far such in-hause trrining are declining ar dis.
appaaring e Fultan Hidight, Fap Sobmels Are S0l Troirimg Peaple to Be dgmoes
wtra ¢ Wiekr Cau Firks, 3. Exannxrn. Peb, M0 o 24.20; [boglas T fche.
Frariece SRilly Trarhing nnd Testeaq ars ffarr of e Har Adikiaaon s Proccss, B
Exannnrd, Feho L3, af 27 Delxicich L. Hlode, The Professoe ead R Sescon grnds.
61 Qe Jv. Lo 1135, 13349 2000 Eull-'.lqui.um, Thy Lives end Mmas of Lo
srtand Shears: Lanad Lracees of Lepnd Acadermy Soved 487 Lecas Tives, Sepd. T,
1982, wt 232; ipal i Toe Aoaercab Lawver, Moy 1997, ac 7.

48, ARA accreditativn slandards base vvolved W encommass the movement
lrom i purely dectrinal and analyical oede of law achool teaching tested an the
Lar L cequireznpenl What law schicals acloally prepase graduates for Law prectice.
S Fubert Muclrate, Preporng Dacwers fe Parncipete Efecionly 1 the Leogal
Frofevveen, B BEeaxinbh, Febe 16 st 36, 3749 Schitnocleng che ainendoient ol
Standocd S0ld Lo icurpieale, oo part. ckte e eapcessed bw e BlwcCrwle
Repari
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are olso important at achools like CUNY, but rather 1o suppest
that commilment to an excessively theareticel pedupusy, Lo the
exclusivn of lawyering skillz and practice-trnented instructiom,
fails to adequately serve the profession and the publie.

oy Cantrol oper Cprricuelem

The next *perverse effect” of the bar exam relates to the
curmicnlum, e of the major arguments made against che di-
ploma privilege in Wistonsin and in the past, other statea, (s
that the tradeofl for automatic admission to the bar is aubscan-
tially greater state control over the corricolum of Taw sehools in
those states. ™ This flies in the face of the widely-aceepted belief
that a law school's Faculty should contral the law school's curric-
ulom. ™ In fact, however, although the faculty mey deaign and
determine the curncuium, the decision by bar examiners as to
which subjects to teat™ has a huge impact upon the choices

1%, The hestory of the deplamna prsilege @ Tolly aet forth oo Moran, Elzgnr nole
B Wisgoneur's diplona provilege bas been charactenzad a3 "the nieal cear wowe
cever wrilen Y Thomas W, Coldoa, Loer o che Dhipdomar Provelege in Thee Liaaged
Shedvs, 1) Tusa LA 36, 42 219780 b avequires thatl students take ten Specic
coubees jor thurey credits and adhieve 8 prade pownl averame of sewenly-aevan, and.
Furlher, chel atudenz take ar least wsty of Lear law sclicol credita w hoety sulyest
Aarens plan pecenning st [RRF 4 secraty-seven averare. Moran. sopuar pore B ad F48
o), Rew ¢ .. Ceoffrar O, Hazaed. Jr. Careenduenr Siegvtare ood Forelty
Stewctare, 330, Lewal Eorae 326, 2% (18651 For o more recant review, jnunl pno-
racing incrersad knpwladps of and copoern: abeat experientia: laaming and =kills
irRinInL. =28 Stackey. snpra nHe I al G362, Where s1gbe Tules on Dar admis-
Apg: peguired thaw sab=tantial cog recwlar veguibsinents be satisfigd by npplaennes,
ihe b meariran Har Afsoriarion entiriged Enep i the race of Indiana and Saath
Carolinaton the grounds= thac theyr “tneetfers 11 with Jhe doucy andd eespensibiliny of
each individwnl Jnw =chenl Geuley o determins sad perindically Lo revise the low
sehagl rirrienlum - . . T Jamenr P Whate, el Edusaki: o the B oaf Chanpe.
Lautg Sehod ditoreeny 1987 Doke L0 292, 247
31 S Grorge M. Stewens, Biphere Mdacleges, Bar Bacnianion ar Caee dad
mcangae B Weganeenn Moy [907, 542 |15, 35 G aning he Tenmans 150, mnd walis &7
ihe har canm. inchdding the nead for the Sale Bar toertnin A voice in the pialifi.
catipn process rither throagh o hny ggaminntinn or by insisciag wpno a direct voice
in eampolsary curricidum planpicg .. " [n fRer, ke bnr exom gowns the statn—
ihrongh sts har esaminees, iT oot the state BAT {156l [—5 subsantinl, if ot onm pols
sary, spy in the low schmal eurvisam. See plsa W Sheemon Rogers, Tive YT
Frecncaticon of Stete Her Eyancectana dop'icanilies of Fitle VIF 2o Steee (ocnpa-
el Licenneny Teses, A2 Eloew, LT, %655, 508 0o Jd O19859; (riting {Tharcles 10, Kelso,
In the Shadaw: & the Far Eramizer, Oen Troe foawrering te Tapgli?, in Leasins
AKD 1K Law 39, 45 ihaclss T Kalsn &d., 1878) ("Har cxamunetivns have 3 Len-
demsy bt lom Jaw sclonds incg biph pesersd ctrm roecses by Jonang sbuideots L
maks curricular cheices based oo sukgrres wsted by the bor7LL
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made by students v their courze selection.® The law school
curriculum i3 controlled oy fecto, as opposed to e Jure, by the
ar examiners.®® Thus, wihalever electives may ha offered in
any prven inscitution, stodents almost mvariably flock te thoee
courses which are tested on the bar examination.?! Whether or
niet this is a good thing for stadents andior legal education,’ the
faculty’s control of the curticulum e mere illusory than real.

On the other hand, there is an additional "perveorse effect ”
wherehy the bar exam, a2z shaped by the bar examiners” choioe
of zubjects to be covered, affoets law sehool curmcula. For exam-
ple, several years ago in New York when the bar examiners de-
creased the number of subjects rested on the bar, they included
administrative laws gmong the newlv-purged sobjects. Most
ohserver: of lowe practice as woll a2 mogk pracricing lawyors
would confirm thet adminizirative or agoney law, after cons
tracts, 12 perhapa the zingle subject most commonly encoun-
tered by lawyera in our state™ However, becauze
administrative law is no lenger tested, few school: now reguire

52 See, g  Howarh, anpen nisda 11, ar %25, ARCNY Bur Bupied, galier e
O nt 4TG5,

53. Tliy wos oo 1f Lhe arpuments Bae 1the bat exiom propiionded by ane o its
greab defenders. Erwin Grswold. JJH. Jubing, Pereeprions ard Planas far Teatlyg,
Hevearh & fhelopment. H. BExaonde. Moy 1986 a1 11, 1%, L4 Icematks nf Ienn
Gaswald), See Carulyn B, Jones, The Bar fzom: o e ee Mo fo Be; That 65 rbe
tamairen, B, Examimen. Mar 1M aL 15, 16,

B4 Fee Hansen. swpra wita 11 a0 1821 PEven if o 2cheal hag broad oifennes,
the stndencs gy seleer 1hee cowrses with pn 2re tward the bar egam. @k ing oy
vapsey witich They peceree weull Teelp #lwnn om the har ssaim inslead o ourses Lher
prranive will elp chern o theie eoreora 7

33. The Warking Groop on Diversity af tbe ABA {ut.af ithe Doy Camemill e
sopgesis Lbat becase "the topics omerrod on Uk @xam make op o inrge part of
el law skwdenlsy” aclual cucricalwn . [Lthe bur exam| cuogeraios cureiclar 4f-
lemngs, especially an smoller l2e schoels.” Working Gruop on Diversaby, Posadion
Foper 1. Sept. 24, H002. ir Meoorenaduo [nom Dean debo Allaoasio & Dinne .
Wy, Bay.. CoClhairy, Chut-wb-Lhe-Bex Conunmties, AR Sectivn ol Lepal Edocolen,
teA1e Eheany of :’nﬂﬁ-ﬂppmveﬁ Law Selrols heretwaler Posifion Poper| Ten file
waith author:

A, ATWCKY Aer RBepor!, egora nate 9, at 476 WY Cose, Cones T8 & Eens
it 2%, & GOME.Fh (2EET.

37 Signulicantly, familwrity eende Wie adoowatrative low procesz iy omong
1he skille b Madd rate Skillx, Langatoen and aleereative Chapone Besalwinon Brooe-
clires, & S “Bocws led e ol Lhe Funddmenlals ol advocsce in Selmnisirateye ancd
Freemtivo Farurnz, . " MocCrodoe Faopen, supn anke 1, a0 LEG,
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it, few rtudents choose it* and a generation of law graduates
may now enter practice with little or no understanding of this
impartant. ates.

dy  Creating Folse Consbtner Confidence

The frurth "perverse eleet” of the bar exam 15 that it cre-
atez an all-logether {alse gense of seconty fr coosomers B2
MMost people believe that the bar exasm is 2 rgorows t2st which
wegrde ot thoce who are ¢apable of practicing law from thoss
whu are ool f The belief that the har examinatisn in fact pro-
tects consumers of legal services is widespread ' And yet, this
beliel is, ased on my expenence and on the anecdotal exper-
ence ol my pudicial colleagues, ox wall as the recorded oumbers
ol dizciplinary comgrleints and malpractice setions, demonstra-
bly winrrue 54 1F we wore Lo serioosly hold Jaw schools to o stan-

R, Reengnicing the insporsancc of dminiseracivs Taw Lo cha ackand practes af
tae low, CURY has recained it os o erquired eowree. {Inly oo af the niher fnanieen
Mrw Yurk L schnds oeguine theit stedrnts teke @ pouTse contaicing a basie nd.
mindstrative Jaw ampanenl. Columain reqaiens “Fownd ations af che Regalatacy
Staie” while Halitra includes same Administroative Law in “Legizsloting lnstita
Lecs,” whers jaerlroctional ficoy is sharesd with coorts nnd legEslztoees. 2acdan
wouurdgey, bot daes pud reguice. stwdenis 1o lake Adminiztradive Law, leview of
all WY Slule law scheal colalugs ard webwsles. Jwne 2002

S Ths ey urbiably 1ovre Lrwe Jor indevidoals Lhan fior hagheend vsers ol Legwd
sopvicey like curpuralions, Given the predferalion of lawyer adverlising. individu-
als are tnuce Likely Lo choose lavyees with whon Qeey—or their idends e associ-
aves—have bad no prooc coalacl. so el the presuoydion ol coaspelepce >
epecially GF et slbways i Facl) inpurtal,

£ Bar erarmowees rely o Loz wodely beld Belief. .ﬁ't'purf ord Fecammende-
el sdpve o D Er 21 The gubde e ewbicled 10 108 assd ey W the liesnsed
Taw yer Dy L requasite beps) kneeledge ool shalle Lo delvsr congpetenl represeo-
telian ™1 Far a ol deecvgeron of whet lver the bat c¥ain b2zt fnrumeal roonprelence
ta praciee faw owlich 1 asgoe it does oo and whac onsticetes compelency, 3o
ol i, prrore i 14, a0 366 1l wne® o repeesent b the pablae cod bar -
PAREINT CEOELFSMSR SAI0RE Wahes ceTreben whan in Pzt ochoss peguabe-
marks serean for only & narees sange of skills ot compecent law e should
possnnn. "t Jeflvey M. Toban, The Biee Beea as o Trsd o Compeenes The Llea
Whase TVme Neter Ceme X% 51 B Telv-Awg 1990, 1t 34, 3896

G1. Thiz is nog inepnrjsceng with the gresing disrrgnrd in which lewyers ars
held. Ttr public can—and [ cthinh dees—bclicve that the bar exam wesde oul
mraduawns wha are mae competent. bat thatl many o thase anca eamperank geadn-
iles whn pnss lager bepame wpaessnkably rinsdess, woedhicnl, ar moge caneerned
with making manry than with daing justice.

B2 Mop ez, Ginry Spencer. £teady Ineranae aa Lampinines Agnirar Dauowrs (5
Heportedd, B Lod, Sepk 8, 1993 01 ] cdobo Caher, Honareas of Davers Daon-
Fleaed. A, Timiz [iaink, Sepe. 4, 1599, at B Lenwse Collahan, Fepe Lo 5 ae
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dard of compotence for graduabting their studentz,® the bar
examination would not be 3o sipmibcant a gatckeeper against
inadequately prepared or incompetent practitoners. Lnstead,
the law 2chools are et off the hook, and the bar exam becorones
the only barrer 8 Unfortanately, it is all oo perous Toe thiose
wlwo are poorly or imadegquately prepared, at the came time that
it iz far too solid a barvicr for many of thoze whom anecdotal
experichce demenstrares would and will be excellent lawyers 5

sl Rewnfurcing the Mvith of o "Unltary Frofession” and
"Uaitary Lega! Eduration”

Filkh, the bar exam perpetoates what 1 believe to be an un-
healthy myth concerming the unitary nature of the professinn
angd of legal edueation. Whatever the nriginal reason for thia
mystification in aerrng the prwer of self-governance of the pro-
feazion,™ the reality of today's practice makes & lie of the angi-

Wrare Eeel 1 Lo Srary Ao Memher of Spactamed Sotecrfisee s s, Tun,
Law Aac, b4, 2301, a1 11 Thowgh dieciploary coonplaintg and sooecliooe ave
summed Ly slalolize in sume junesdiclions, sec Tem Beduscher, Feeser Lingegrs ke
g Larsf Forr, MiLwal gE2 JONENAL, SEOTIMEL, Mo, 11, 2000, at 3B preaduane:
ul T scliole o Wizcunsia, reoember, 2opy the diplame provilege | ol aotivas
are generally on the fise. [noscioe copee, Bluz may b due to ieereased v g lance.
Lowr D Cavaum, ol fore Mg et Bnys Criaelomgd, Tarceeer Shacaple oy Avfines D,
ThE dwre otk June 10 20 a0 B10, Broce Seholle. Lagscceaen s Drwper Eauipbe
Sesfer Lisda T--m:lq.:he', Tie Aovor:ate, Mo, B ST, a0 A

A Thes =, gareewmalily, the mten ol Che THE ganeasdiment on AHA aeerading-
o Shandicd 01 ar degewsned by MoacCrans, swpra nowe 46 See adaw Sachey,
guprer e e 10, al H6H The cerd purpoze of lezab educabion @2 be teneh sbadents
to hel mimimally comelem Feotheir TSt prol2sqanal jobs, snpervized or
Uneups Mot

g4 The ABA el 1he Batienal Condoronee of Bac Exsmineis ANCERL oo
consislently taken the posnion that “law sehonlp shenld not e anbrasked woeemaily
vumpeleancy ” Rope s, sogi o nole 91, a1 276,

The binckaronnd of Lhis pesiten mmse be Jeand b s " Finimgem SGuclards

el ke Ao ceepoe By ARsoctatnn for Lomal Bdeeaten® adepied in 1921 |ond

roaffirmes 1p 14971 which provcided 1hat 5 radoazinn senm r 1aw Schonk

shonald ol cepler che might gl ad iiasion v Bee bar, sl 1had pvery rupridates

rhanld ke sulyeen o an camingbaon by public nothoeity o determine his

fitness."
N1 at 575 n.G7 coakadion amicted 1.

Ah. Ser aqgire Parl XILGETL

A, Mar, rog. Dovid B Wilkins, Wk Stows! Regalfare Lewvers?, LS Hahv. L.
T, T4 TH92. Foram ieteresling disenssicn of 1he hislomy ol il ol Lhe cationm =
inrl the sevelupment ol Lhe bar's sebfgevermnance, <~ '.'.‘-p-:l.'jal ucn mal kee wo Lhe
Low Lrwerning Firm Structure and Opcracien, MUY, Stule Bar fus'n. Prossreing
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nal notion of unitary practice | want, however, to he clesr hare
that I am ralking about the praceice of the profession, not the
undcrlyving values which, in theory and aspiration, continue ta
anire its members.® Lawyers can and shoold reaffirm thoae
vore values regardless of the setting in which they practice.

In practice, howewer, there are probably few profespiong az
aegmented as the law® At one end of the apectrum, there are
amall firm or solo practitioners whe practice family or landlord-
tenant law in the lower state courts, or whoe have practices in-
volving counseling on matters of smal] economic value. At the
ather end, huge firma do incredibly sophisticated mergers and
acquisitions work invelving international commeroal law and
global capitaliam at its meost advanced ® Lawyers working at
the two ends of the apectrum seldom utilize similar akills o
gimilar koowledge bases.™ The idea that a single 1aw school

Me Core Wedees af the desseoea [Legnld Prafecgion, cucdchde ar hetped
wurw |qear commell adidatbica'midpl hen (last wisited Fah M4 BN

AT, These valipeg gre well-desonbed and persoazivaly presenied in cha Png-
Crats Bepott MacC rale Bepord, aupra mare 1, ac 87-046. The idea chat therg is q
captian g8k o sthical nomng is a bagie pramise ol the prafeasinn. B Monr. o
w FrarF't. REseows BILITY Preamble (19631 & see CMyaanes W Weu vesa, Klon.
KRH LevaL ETHicy § 2.63. gt &40 1T880]) lidentalying and cricici zing this ideal

g8 See Pagper of the Workang Grovp oncthe S4racture of Legal Rduentnn and
the Legal Prodezsion, Mollidizesplinary Praccice . Comparicien and CrlabaToeatinn, b
Memorandwm {rom Chepn fohn Attanasin nnd Diane C. Yo, Bsq  Co-Chars, .
of-the-Box Committee, ABA Seccian of Legal Fdugation, te the Deans of AlA-Ap-
nearad Law Seheals |hamsinafter Sirasbare of Lagnd Educetion] (Aesenbing <he in-
crensing simebitieation af the legnl predession and ol lognl rdwcadion). This
steabaficacion 15 increazing. Sve, ~&, Mnore {lalonter, Whd and Ik fee By The
Fanme Memagranfne Tradefarkacdion of e Legnd Profesaian aed ita fneplirnliors
far the Fronlnor of fopnd Seroies, 1889 Ws, L e, [0S1, WB8A 19990 Jdoman-
steatang o shift frnm PG, whars busincsens baughe 39%, of logal seevices, and indi.
widuals beaghd S5% . b 1802, when bsinessexs' ghara inerensed to 519, nnd
individunls” derrenssd o 4N1%; Frafessioe cnd Dehlie faderesr, sapm nnde GO0 wk
LAOA Oh,

80, & landmark sipdy of Lhe dichneamy of Luwyers' werk. focusing on the dis-
tanctinm bekwren thige whn sarve hasinnss or curperate clienks, nnd thase whin
serve prrscnal elicnls, was capdiied in Chuage io 1370, and again, showing nn
rron mace dramolic: gprerd, in 1085 Junk 1P HE s 2 Eowars () Lausasy, Cor.
ac Laawvries: Tre Seecisl STmumeng aF THE Ban 13982 [nhn P. Fleinz et a |
T {ienging Thkarter of Sowyers’ Work: Leicage en TAAE ancd 1297, 12 Law &
Bue'e IRew. 751 01990 [hereinafber C'kenging CRaracter of Lowsers” Werk], This
work cmned the phrase, “ban brmispheres.” for descobiog the departoce Fram a
peroeived unikary profession” Sl ook TEE,

0. Xor Professian and Pufidie Ieteres!, supro nate 33, at 1509 (“Legal work-
places vary corsidarably, and tha prefessical hoves of secunty specinlisis i a
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edurcation equips any lawyer to do every kind of legal work i3 as
preposterons a3 the notion that a medical degree insures the
competence of every medical schonl graduate to do sophisticated
paxchnpharmacology. patient tonesehng, preventive medicine,
or brawm suegary, Yoo the bar exam, which purpoets to oest the
qualificationa of law schoal graduatos to practice all varictiez
and levels of law, perpetnates the myth of 8 unitary profession,
redounding to the detriment of consamers in potentially dan-
gETouUS ways, ™

{In a mare practical level, perpetuating the myth of the wni-
tary practice of law and the unitary natore of legal education
means that the students in individoal institutions with difler-
ing clitnt bases (hy which T mean the clients to be served by the
gradnates of thoseg ingtitutions) may be serimualy ill-gerved. 7 [t
1% foolish, or even wresponsible, for law schools to pretend that
all thair graduates are gong to large firme, and train themw ag-
cordingly, when the reality is that mare than half will be in solo

large ¥Wol Birecd firm beor likle resemhblnner te Lheoss of small 1own divarce law.
yurs priactiving sn their w1 1 1o nat mran ba sugpest that aedinnry Trgnd
prableots are mecessunily leas comples, bl ruther that sperializml prablems draw
un specinlized knowledge bascs which ore not porl of o general lerab cdwendion.
inlellectual ciger aod snelvticel skills can  nd shoald  be deplayed acrss the
EOLire Spectrumi.

T71. Gillian Hudtield offers an interesticg and prosncaties crhibique of the way
in which Lthe myth af the unifind prolésrion injures ransumers o lopal sorees.
eapeceally persoosnl egal semices. by pricing them beyvond sl coossumers ahility
Lo pay. nuting alwe the conresponding threat to lawyers mole in protecticn of indi
vadual ciplils,

IBly keppioy ander owe reol the owlliple reles for 2 medern legal syeslene—
miAuL gt oF e ecoooy, ndevidual jesioe, socael vanoel, el S0 oe—
thie role Blial complexily and iouopuly sccerd Loweallly, rather tleo ceal, o
Lhe Avarket sdlo st of lawyerms prerpeludtes o syslem Thal 1 Dol . cad ar
Zzeni incressmngly. gEewerd towaml wanaging the couoomy cather than sade-
auardmg jwet relavm e gy gl democratic insotutions

Gallmon K. Hedfigl]l, Phe Proe of Low, How the Marder for danesery Sestorfa e
wlhetlng Sverek, 98 iz 1. Bre 53, 1TIHM C2HM).

T2 Phanbn ITaddan is ana of 1the faw lemal cdwealars whe has nnled the ingere-
innee of delrrmining whe will be s2rved by g5 law achool's graduetss  Phoehe A
Fnddnn, fwdnfireag Qe Radea ik the Bodede S Tecficeioa of Feople of Dol o Tepre:d
Favnxeten, BT Mew Bae, Lo By 70, 721 01007 1 Faw zehanls examing thair ran
trarching nnil curdcolom bolistivally—wizt fn oave toward the clirets that Inwyers
will he serviog . .. .70 Jee alse Mot The Boleliowehip Bereena Bauadire rean Aacess
en Lore Sohool Admiveions, L1 Haew, 1o e, 1448, 1457 C2000  proposing that
Juwr selwnly evalosle Lheir seleclion critrnn in Light nf cheic missions] hereonaier
Eoualyy erd Lew Scheol Admizeian].
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or smull proclice,™ confronting entircly differcnt legal issues
and praciice vuncerns. Soch myopic training, aided, abetted
and enforced by a unitary bar exemination, Tails to scrvs Lhe
actusl client populatinn ™

Fr Faidure to ezt the Lamw

Sinth, the bar exam, or at least & majer and espenally im-
portant part of it, the Multi-State Ezr Fxamination {or the
MHEE does not, in fact, test the law which practitioners will ac-
tually encovnter and apply when they enter the profeaaon.™
The MEE i3 & major componcnt of alinost all bar exama, gener-
ally raking up one full day of a standard two-day bar examina-
tion.™ The MBE conzists of 200 multiple-cheoice gquestions
covering six subject areas™ which oo ma fest thr faue of the stete
frr dphich the erent fr hoing gdmpnistered, hut rather cnoeern

73 Accurding to stwdies duoe by the ABA aaed Aanerosn Bae Fovdlelon
19 199 el e yers L privale praclee wearh art ]ar.g'e Iiewg o AWeAEY o o, wich
arulleer 100% working as corporate couizel or snoulay posions mprivate tndusire
Anmercan Bar Acsuciabion, 3fafaman e, gvaclrbds rf ik ffawew ghanat ormeele
slaladslrul 11asl vepnted Feb 10 82003 [n 199% 47% of all [pwyers praccicsng in
birtuzs were s0lo praciionerd. CLoka N Caksoy, THE LawER STaT1sTI AL REPOIET
Tie U5 Ledac Prorggsmon 5 1985, V01248, For 2 discwssion of the surpraing
e reage i anle practifloners Lo the T3HNFE . sap fwenra Meferred suprn nate 31 at
1A,

M See Moy Kav Kane, ¥Aars Dha! The—Teads arad fivos Affecteny Bar Be.
alkrkebs A Vivle S ile D Sehacd . B Fxasnwen, g 30HHD, A1 20, BETarpiing
thar thate is a “widaning rap betwesn st ands parsaine small fimm or govctmmend
prachzce and thope headed for lavge Arm pracciee .

75 Intavestingly, thiz was the rapsnn that Now York ragacted the MEE until
197% Fisher, 2ieprr note &, sk & (gentang el Tlammis) (CThe Mrew Yook Fxomin
tian wasted the proficiensy of the candidnie in Mow Yark Low nat in the general
rmule ar che weight of avtharite 1 felt that the 'best nnsweee” wns o eed herming . ..
"I Holli-Hatrs, farmer Chair of the Mew Tark Statre BEnoard af Taaw Fxaminers.
“charped [hial mind® afgr he: *came wo realize the valioe of 'natisnal nermicg' and
scaling o the nateanel e . -7 M

TR, The MET contribules 3 sobstantial portion of Lhe talal seaomimna Lo scoere
in mosl sbates, groernlly cownting between pne third and one holf ol the totol score.
Mace impertantly, almost all Aales scale the scouring ol tbe Temamng purticn of
ihe exam (usually essars, and Qo Bew Turk, al=o incheding Nl slacl dieweer ques-
tians) in the applicant's scroe on the MEBE. Sep, o2, Meeritt ot al., swpre nobe Y0,
ak 12, 910 n 13, 9 R 6. Blar o deuson o the Lheorsisea| bages B vy
vy al cambining pr scaling MBE and esaay scures. see Steplen Blein, Outions five
Cormbining MOE ana Essav Scores. B Exarioren, Now, 115, ar 38,

TT. The sis suhjeds areas are Constilohional Law, Uenleadls, € nmensal Lawe,
Exnbence, Legal Property. and Tors  Maicw Kuecdicoonesler, Admrsysion fe b
Bar: Wave Come 2 Long Way, E. ExamMiver, Felr 1YY9, . 25, UE.

230K



365 PACK LAW REVIEW Vol 23343

multi-2tate Jaw, allegedly the 'majonty view™ of the epplication
of lepak pranciples. This majomty view 15 2omeetirnes directly op-
posite to the rule applied in the state of admunestretion.™ 1o the
1.5 minutes per question allowed for testing “in minute detail,
nnder extraordinary pressure,™ the MBE requires the appli-
eant to “ignare refinements and pick the proper response by
drawingr upon that sasemblage of 'majority” miles, traditional®
rules and ‘trends’ which [she] presumably carrdes i [her
bead ™! Not surprisingly, there is someatimea nn right anawer,
Just one which is |east wrong® This inappropnate emphasis on
ganerat o majnrity law, unrelated to the law of the state of ad-
minetration, is componnded in seaten that, partly as a matter pf
eronomy,™ alsn purchase esagws created by the Matwonal Con-
terence of Bar Examingrz (NCBEY, the Alulti-Stato Ezsay Eux-
amnation {MEL.#

A M Barh Cnerereker oF Ban Bxasiurs, Mearriplion of the JHEE, wail-
ahir al htepofeww. nebaa . nrpibests bbm dlast visited Febo 120031 Istatbing 1hat the
MER cnlls for applimition of “fndamencal legal primeiples eother thon [neal case
ar stabvinre lame™r

M See, kg, A Eirkland Girnnk, The Der Fzaminatioe Aacchronizm or Sote-
kerper do tlie Professend, WY 310 T 1, Wawdune  [596, at L2, 14 1780 FMEE an-
swer may be even cantradicinmy be ew Yeck law ns il epncententes on the mnjoricy
ril~ cnther than applizahla Maw Yrerk law where Spw York adopts che minnmicy
rositian.”).

RO AFHCNT far fepert, supra nete 5. 01 4350 ool Aelrey T, Dok, e
Henkeng the Exac: The Oaoe of Fuadameatal! Cheage ¥asinarran [oavw, June
LaB), at [6).

Bl. fd [quoling Wi A. Pnek. The Oase Agoensd she Odyentine WelieSeate Mer
Leamenanne, 25 J. Lecos Eowe, 83, 87 0 19TEn.

B2. Id.

41 Using 1the MEE mesulixc sn robsientind snvings tn siates which chaoss i
erpluy ik Tather 1thao 1ailer 1hedir wain essuavs, See Marpgndl Shire M elli. PAe el
semte Esray Rxrmingrian, E. Exaairer, Muv, 1883, ot 5, 3.

44, The MEE consisis ol seven questions thot ore eoch intended ko be an
awersl in therly mncles DU LeSEs sulmecls ool covered by Lbe MBE: Agence &
Lactoership; Cazrneccia] Mapec: Cenllal of Laws an area whers states daffer
wilely tn Lhe ﬁ.ppruﬁ.-:]l. 1hey Teawe al.‘h.r].lteﬂ:'; Corporotions: Decedenls’ Exliles;
Faouly Law tagamh. an area wiilywade differences amang Use atales|; Bedecal Cavil
Procedure: Sales. Secured Transaclame, aod Trosts & Fuluce loterealy, See bilpey
ol le-g'u]-:d.mn-.-'meeinl'ﬂ Titzn Sl wiemed [daw 12, 20031 Fuurteen jurcsd icf s
currently wze the MEE with adabsma jowabg oo July 2R COMPREHENE IVE
G, sepra nobe L3, an 21, Chacr V. Urnlike the MEBE, “lal amiler of siatey
inatrst Ale o Applepnta to snseer the queatitus avconding 12 atadse Baw. bue the
mejoney of ucisdictions heve theit candidates veswer accordinr to rererally e
repted pruwiples of nw.” Jdane Smith, Peating, Teering, B Brani-ep, Maw 1965,
ar 24, 2% MNCORFE atbrmpis bnoallaviads the tepgoon bedwesn the majorice wwese pad
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If 2 successful bar taker doos not carefully separate (and
discard} that which she has memorized for the MEBE from that
whith she memorized for the state essays testing local laws:
(and, where given, state muoltiple-choice gquestions), she moy
wall moake serious errorg in practiee whon she Arst encounters
the tested suljects in the real world ¥ This 15 preciaely the op-
posite mesult voe would expect from an exsmination which pur-
ports to test—and, in some wava, fnsure—competence in the
hagic substantive law of the 2tate adrmisteving the exam The
MBE's testing methodolomy iz equally dizconnected lrom reality:
think for a moment of the last time a judpe gave a lawyer sev-
eral choices when asking a poinded lepal question, or when, in
doing legal research, or making an esidentiary phijection, there
weare only four distinet poAgibilities™rr

idjgsyneratin sace bnw throagh its Chackiise far Prepamction of Exsns Qieestiara, B
Faanirew, Bov 199%, at G

#Af. For sxample. tha MBE wects the Jaderal lpw of avidence which is quite
dufferens from Mew Yark evidentiprye lew S ABCMY Bor Gepe . supea note & at
8

dd, Flurida prowedes 9 woed efample Sew Inocp Pel of Fla, Bd, of Bar Ezaora
ra Aanecid Huales of *lhe Eiu[.'l. 17 RE]u.li.n,g' L Al ruguens Lo Lhe Bac, Mo, U5, 689 (Fla.
el Apr. 6, SU000 e file witls adibor

Cuiopetent lawyery do nal rely un whet ey cemeolser frune Chesr Bar re-
view courss when asked o wdviose o clienk. This s parlcalerly Coue becapse
ball wf the Florida Har Exwm, that iy Lhe Molli-Swde perion of Lhe eaam,
tests comman bow mates that are oo leager, and in some inslances never
we:rer, applirnkla in Flneidn.

37, Spe Sweven © Buhls, Srandord Senng, The Togaeeg of figher Stendirds
At ple Gledety af Legal Edyendion, B Exsriuer, Mo 2001, st LA, 16 (deenring
multiple-chioiee queslions and nobusg that wdges and cliends don't gzk questions
alnd Len give the lewyer fowr or Mg anewers 16 cheose 200" For 2 more rado|
chitaque. See Howarli, vapra ol 110 4 48,

E=en cibre vauidioss than wee ber's vall wenee o what aTesd of she lgw
gre devned inportanl, iv e bar's iofluence on how the Lew e underalosd

The bar ceioturces weaching lhat the law s Oxed. osotral, skl oacdral,
rulber thuo conbingeon, mutsble. wod oflen deeply fawead. Bul, Le wider-
Aanl whet legel duicine ooe shoold use on bebelf of o clienn, we weed o
uoderstand & doclrine’s Limilalians aod inegquili=s .. The bar's weowciza-
tion ord analysia program undermioes nnd defrats such knawledge, . . . ss-
sumling| that the rele's axistonen is jurtifirotion apnugh—the and af begal
anple=iz, rathor thao the beginning
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xi Testing the Bkfln of Test Taking, Mot Knowledoe of the
Law

The amount of time allocated toeach MABEF questinn (and to
the multiple-choive questions on the gtate sectinng of har ax-
amz b anderseores the oft ohaerved eniticism that, in large part,
the bar owam tests test-taking skilla ™ rather than the law or
lawvering skills." And, of course, a2 most applicants believe—
glse why wonld they invest in bar review courses™—it testy
what you |eamn in those coorsea,® nnt the higher skills of syn-
thesiz artually required to practice law,®

In an extraordinarily thoughtfa]l new examination of the
natwee of teaching and learning in legat education® Judith

RE. AEC MY Sar Hepert. supno note ¥, at 482, L ofse Hiowsen, supno note 11,
gl 1ZEQ ~The bar sss paoes 8 preniwm e ceamipinog wiel rede io=moricslivn
oo "k “Inaddition, swoeess un Lhe bar @xam depends va understanding the parl:c
ular dormat, graliog standemds, end daliculey of LUwe bac eaqon ao Le applivant’s
jurzsdiction.” Hensen. cupra oole 110 46 1220 01403 Svitetioo onidted],

BE. Tie ARCMY repocl wpioes:

Whale Lhe Cummities v coguizant ol Lhe voncera tlal Lhe examinglion besl
kniwledge acruss B romege uf suljecl areas (Cloal Oeoretically oogil e e
quited dor Lk unsupervised praceice ol law by yome hypothetical geonesralisu
the Commulier i owree concerned Lthal Lhe pnaminatag mahey oot Lernpl o
LesE [ur Lhe cuolextoal oxse ol legul koo ledgs Usal is eoplaved by lawvers in
Lhe real world,

ABUMY Hor Hopore, sapre aole ¥, al 1651,

W Wilh Lhe slukes Lueluay |:|:||_{|‘|I_*:r Lhaer ewer, Lhanks Le thee ruany thoasands
of dollars ot Lakes 1o ficance the avecage JD0 maduating law students
arcw’l cley aleul veeking help du tadhle e bur esaos, Mosl of them ke
they've lurputten what they leacned on thess fist-pesr property ckass,
i ey,

That's whe o neacdt a0 wdeols atod mradoaees ap willing te ploak deen laegs
EUME. otted over SR Al even up w F5OH0. for an inlanzive review
CuUpRE,

Beboven Luevsha, TAe o R Choace, Ma™ Jupisy, Jap-Febh 2000, ot 18140

UL, Tlos v gaeas sy ppar feans SARdard 302 oA the ABRL S arereditazion
standards. ATS S1aMDaNr, dledes noes M3 Sinpdard 0L, which probibees Lw
sthaids From alfering <tedic for o "bar rxamination prepacatian rgarse.” A least
ane Flent impleeation el ihis pule is thae "har exnnunatinn preparet=nn sareas £im-
ply teach tead-tahing skills, which havwe ne plnce in peepering students o prartics:
lawe.” Mawreen Shiaok Kedesh, Reteonreeing AR Srandand 20357 a fegke of
e Multictete Penfie otanes Teat A0 T Mem L Tew 204 302 2200000

9. &ee Hopsen. suprg note L, ae 200 This “frol,”™ whether werifichly dnee, ar
drrply belicved, ales s sericws consequenees Far thase whe connnt affned the ex
nms, ar whia pay farihem anle by catry aoeaide wark which rames ntche ceetd bar
review sndy Lime,

3l Wegher, ~ajaa nnke L.
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Wegner nneovers and explicates the serious dissonznees betwean
what iz taught and what is tested in legal eduestion® and the
unintended but dispatate impact which that dizsenance haz on
differing proups of students ®6

Vactly simplified here, Wepner'a thesis ia that thera 19 a
disernnect between relevant ito lawyaring skills] learning and
agaersment. Her “guiding principles™ are “the importance of
recognizing the multifacetad, progressive nature of legal leam-
ing: the wiadnm of considering precise purpeses [Or assessment;
and the potential for enhancipg leaming through attention o
the relationship nf Aassesement systems used in legal education
and the har exam."" Law schogl grades, she asserte, often are
patt of what she refers to as the “hidden curriewlom.” Wegner
draws on 3 well-knrwn study done at MIT. That study de-
scnbed the official cormiculum, emphasizing “high level educs-
rional gnals such as those central to law schonl classTonms
(development nf independent thinking, snalysis, and problem
snlving capabilities), 1as] undercut by aseescment and teaching
practicea that sugpested, 10 the eyos of students, that it was
mast important tn memnnze Macts and theones to achieve fuc-
oe5a ™ The constroct. of the "hidden curriculom™ may also be
s En deseribe the differenoce batween what bar exdimimesrs say
they are testimg and what, to the sontrary, applicante, like the

B In her study ol legal edocalivn, Wegieer Jownd, Gar expople, thal “class-
ream benching in first yeur coumses Lends lo breos primecly oo certaio intellectuu|
tiwrhs. inrluding rampreheasion, wnalesis, applcaton ol legel prnciples wosmple
lacL patbermes, svothesis of related cases, ancd Nl forng of Sosecpal eval welioo
cunverning o oed dectnoal consaetancy” fo. Luvking. heeever, al the wople,
and-ufeourse exime Lhisl Evpically sonstatule @ glwlents grade, she laoad 1hal
“sirpaig FeTfUTORETYCE Un essay exdnnmbions reqoures denwnstrated shill mopust
Llauee skills that are ool direrlly caughl”™ £

Y3 There aop distinat advantages o sinne sludenls— “the exiiling misnaleh
helwarn vihal 15 Lmgdil and whal s leated appears sigoalicantly Lo advaniape =lu-
centy wha enler Jaw schocl wath experi-libe” Clracterislics or wha howve o well
develiped cxpertise in haw 10 learn in lbe Fee ol sigroficant unhoowne' —ier
olhers—"thire wha lack such cliaraclersics and wie ave nut bed the opporiu-
nity to develap expertise in learmuing i wnbkeown cumples fields while opersting
wery mizeh on Lheir awn cws be expecied ta perlenn iouch tare poacle. .. Td. [0
additian, Wegaer Bl Beal there are Sla] diflerent sl of disudvaotages—mnphcil
L existing regume: —une invulviay vizable studenl chorcteristicy [sloreobype
lbreal. see discussion infra Fart ¥IHED aod the olher mvisible opes oogonbre
=1yled. see discwssion iafra Pael WL wepmer, suprdg oole 15,

. .

47, id
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MIT students in Sambell and MeDowelPz study, actually expe-
rence. This assumes that the bar exam’s man purpose is to
asgertain minimom competence to practioe law, and thus pro-
tect the comsomer from ineompetenece. This has been the
NCBE's position, articulated at ks 1987 ronference by Joseph R.
Julin, at that time NCRE% Director of Testing, Hesearch &
Development.®®

Wepmer's study has major implication:s for the bar examina-
tinn beraure of the relatwnship between the MBE (and, thus,
hart examinabion scorea™ and law school grades. "™ That i3, to
the extent there are distortinms in law scheol gradimg, 't those
distartions, unrelzted to the purpaose of the bar exam, ' carry
over into and inluence, 10 an enbiraly problematie Fashion, the
bar exam itsell ¥ Rimilarly, Wemmner's criticism of the ssseas-
ment svetems uaed in [egal educabinn slrongly resonates with
crticisms of the bar exam, melading parbicularly its disparate
impach N oun-meoriby stodends, 9

6. Duoban, yupra nnde G0, b Sk

98, Ser Mnprae, supra pule B, al G51.

100, Wegner, suwprr ke 13 CMollielale bar esaoi oo yueslivoe a1e - val-
iduted with an eye Lo - perfirmiance inodaw schoeol. ") See Canlson & WenTs. aupre
nele 440 a0 X171, Sewaldva Mermald ef ol | cepns moe 20, 81 201 A 14 Calilormea MER
seueey brich LSAT counes closelyl. Huizen. sagre aete L1, al L20S,

101, Fuc ao eacellent @malva and coiligee o law ched pralogy. -ee E.
Joakhoa Boseakrang, Low fendoc’a Empeer, 33 HasTiteea Lol BSF 85204 115928,
Ricenkrang argues 1hat 10 law achool prading arstenn 14 ingdacwisle and impre-
vize, A kol and arbileary, 2t woral,” Jo' odl B

N2, See Figagr, aicpra ool .

10%. Wegner conceplunlizes Inw schanl prading as oecwrding “in thee cankesst ol
a muilti-part lggnl ossnssmene sysiem, which insludes ndmissions testing and pnst.
prarfuate bnr examinntion remmes.” Aepner. supra oo 15

. She wriles:

The cturreol avster nf Jaw seleeol e¥aitinatuns toues bas the polential for
dizpdvan-smnr seme students whole 1 alza advantapes olhers  The exam
pebfog iusee o spwdenks vl peralde w steeoly po chiear" may be deprossed
e Fibualaone where hiph-ctalan eie minations ave seen o raflecr ahilry 300
ahe pereelved BE Teflecting stereoiypical patterns of parfermenee. Bs i5 oflen
Wi waze, Current sanm Formaes (het ceyoine studenta b process n graag
Henl o ipformntion oader s Eaficant thne precseeR mMAy  pampaondd
prablemz of sterentype threat ithet meke o difficuld for those adfeceed tr
warlt quitk]ly and o maintein foops, while aleo impasing apecind bordens oo
atudenis whise physialagien]l characteristies and enpmetive styles cRusas
them bo process jinformatinn more Sleowly or analyze problems presented o
mare whelster: terms.
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Finally, her nuaneed discusiion of the difference in law
schoot grading and assessment betwesn “sorting” and “weeding”
functions is important o another concern about the bar caam.
Testing may be used to “sort” examiness, 50 3% to create rank-
ings which allow thoas who are relying on test scores to make
educated choices amaong those who have demonstrated basic
competence. Law school grades, for example, are otilized hy
cmiployers to wdentify the “hest™ students, not those who are
“merely” competent, Similarly, 5AT scores permit colleges toe
agrut the “hest™ high sthoq] graduates willing to come to their
gchodls. Sorting is, vlwmately, about cresting and maintaining
hierarchy. "Weeding,™ on the pther hand, seeks o determing—
and Fail—thase who lack minimeom competence in the skills
that the cvaluative device is testing, Weeding iz o blunt tool
which gives no informatmwon about those who passed other than
that they posaesa (if the device iz validt minimum competence,
Unlike zorting, which dependa on gradations {A+ to D-, 100-651,
weeding can wtilize o pasafAail standard, The stated purpoze of
the bar exam, unlilee that of Yow school grades, is weeding, bor
“sorting” criteria and methodologies have been croployed, partly
becanse of a (in my view': mizplaced holief that they permit vali-
dation of the examunatwon. L

The har exam's utilizration of aorting rather than weeding
explicates another countenntuicivet™ fepture of the har exam—
that a single pont difference in an applicant's score marks the
difference between passing and feiling, or the har examiner's
aazeasment that the applicant is or is not competent. to practies
law,™ Exven more counter-intaitively, a single poind difference

Wemmer. supre note 15 For & distwedian of "stereocyps threel.” ses :nfme Pa VT
h

M5 Sew diransrian cafin ks 574

10 I covpbenncwitive is ales countanfacioal. then il iz alsn “netnally per-
VLR, N sewcral respects  Craig v, Bocen, 429 U5 1500 313 10970 (Swevers, J,
raneaTrringl  The nedinn of cha precose calitration vsed in dersymining the papsing
soore inr any har adminiscracion cresres entitely unwarranied ronswmar Lonfi-
drece in a pegeess Csarting”l which s, el ol rparginally pelnted tn the azsess.
manr. oE minimn m cerfidenss Cfwead o™l Wead e, apprrencly the goal al tha bar
renmenation. reaquites minimal pradaions such B2 passifail. Use of B sorling sys-
trm wauld Lthus appear antithetigal te Lhie Leo £kant's bosic parpase. That the wkb.
mate res1ll ol 2 bar rxam i that apge pacsea oF [@els, by as Jitkle ar A single point,
tars mol raliges: Lhe kar gxnm af ita geroing fanccicom.

L7, The ahility nf har exnmingrs le decide, arbittanly as many waold aegae,
see sanr nndeR [R-D36 and Memrt ecoal | suprs note W dhnt & Fivan &M00e 95 A pRRR
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might hawe an  entircly opposile resalt o a  dilferent
jurisdiction 1%

hy Impact of the Hor Exatm on Law Schoo! Assershnehl

In the agme way that the har exam affects law school cur-
rcula, the bar exam also affecta the way in which legal edocs-
tinn assesses stodent performance. The tests which Taw
professors administer, wswally onlv at the conetuainn of their
courses, look remarkally fike the bar exam. Most law achon
exams are three houra long and consist of a2 number of e3zays
(Rveraging an hour or 50 in length) thar, like the state esaayvs
ang MET, forus on igane-spotting, andfor moltiple-choies qoes-
tiona (MIC'=]'™M There 13 an onsurpriging connection betwoen
the form of assessmont waed by bar examuners and hy law
profesrors: for example, the use of MOGQs increased fallowing
adopbion of the MIBEF. ™

Thix might be an interesting ahservatinn, rather than a
matter ol concern, but for a basie premise of education, “ussess-
ment daves student leamng."'"!' As the Diroctor of Testing lor
the WCBE has ooted, 1t 15 eriticul to develop asscesments in

e pear, and a fl the nest demonstrates that aemelbing mere complex thap the
guezlion. SiE thad applwant niomably compeient o praccice [ew onsupervieed?” 16
embedded o lae ensatabation aad 0 calitiaced scoring syskem For e wayr in
wThicde states vss and choooe diffavant “pasaing”™ peores. Rae Reppith oL al. sopra
nH4a B0 Also gee my anecdotal example (affo petes S40-24 and accom panying
Ll

1N5. Far tha way in which =2aler LR nnd chonse diffarant pRAsInE soires son
Lo PREITENE WE 10Nk, 2ypra nede 13, 81 22 Chore VT, Merdzt ed al, supra nnlo
o, gt G4l

IN9. Iesues ol law zehonl cxnm ronstruccion ware solenrively disrmassed in 2
prnal ac tha mast peeend AA LS Annuad Copfecroce, Pl ipdenstirnsr a Loy Selfeoerl
Euny:, Washingian, [0, Slan 3, 2000 [hercinnftee Fxnm Fanel|. 'Thres of he fiwe
sprakers mare feem Lhe MORE: Sosan Case. Dircctar ol Testing, Sachkiwel 1S,
Directnr af Wesiscrly, and Erica Mueser Tresident, Twe s prolessocs, Chacles
Laye and Sheldon Kurlz, sounded aut the panel oo dlse sssoe of osng o sngle
device W wseess con pelence or kacwledge Cvhelher oovear-end law schiol ean oo
Lhe by exand. See Moeller, svpra eole 32, at 203 0 Wlobkibo e parchoesetn o
commumity —u livle well-knuwn for abking pobor slaocez on overelbong Troo achaol
Lrarking 1o alirmeative aclnan—usmga 8 scnEls appeazinent desise fir & agh-slakes
purpose dees bace anoeazy angwee, o'l de et "),

110, Sdaee Sheppard, Ar fajiemed Meetoeg o B Lo Sedpanads Euodaen, Sru.
.:||.|-'r.'|':\-:I Wiy o Fawpretin bed f;'.lrr_.’_l.'ilmh.ﬂ' rk Lam Sefeny Final Ereeoes, A4 MK L
KEew. 697, B 5 1571

111. {}ral peosentntion by Suazn Cgen, FBornme Pagel, 2000 oo 1048
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which teaching to the tect i2 a valid vse of inatroctional time,
and stndying for the tost is an important use of 8 atudent’s
study time."™ In the 2ame way the bar exam etcourages Lhe
study and nse of lower order skills ''? legal education's adoptiun
of similar aszescment devicest' pesults in an emphasis on faeil-
ity and, often, memorization rather than the complex 2ot of
gkille uzad by lawyers in legal analysia. ?® Hy limiting what and
how we test, wo correapendingly limit what students stndy and
what they are taught.

11 Dhecreasing Arcess tu Jusdioe

While the profession consistently exprezses concern about
the large proportion of the Amnerican public that lacks access to
legal services and thus ncocezs to justice 2 the bar exam re-
stricts andfnr poatpones oniry into the profesaion of swooesatil
law graduates who ¢ould increase aceess, This is perhaps &
kinder way of stating the oft-made criticiam thet the bar £xam
i5 profonndly anti-nmpetitive, 3 “guitd” restriction rather than
A gerune teck snd puarantes of competence. " Tn A recent arti-
cle, Willam Kidder trucks the decisinn ta increase pasaing har
seores as it eorrosponds with the availability of logal johs. 113
Mot surpnsingly, for thnse who believe the guild arpument, as
avuiluble jubs decreass, passing soores inereass, thos decreas-

LLE I Wepner, safre nate 15

11¥, Spr e, Cocdo, supen nole 14, ac Gid-G5; Mucller, supr note 02, ot T04-
05,

114, 'Thay iy e lirely readonalee smee lnow s=Sleouls ane judged. in lirgs par, by
thear wroduuley” abilily Lo pass e bur AL CUNY, aver time, we huve brcume
mersusded Lhut bl is necessary 1a nse such evaluative devices in order 1o give shua-
deals prafidency. lameliaely gad sone level ol cooofnrt with Lthem. Hiwever, be-
canye DUMY requires thal every vonsse inclhade o least two prvaluative devices, we
nawinlain the abihiky also o et studenls' leoursing differently and more cecen-
avely and. we lwpe. o direct these [Eariiog L Ligher level skills,

117 See dlicowszivia e aole 130, concerming doe MucCrate skl of lepa)
anal vaLs,

1M Legal educabion hes also expressed <oneecn thar "ol academy hae
Tailed o leam Taw yers whn provide legal servges Lo the poddle weld workosgvlas-
ges . whotl, of etdkzg Comprise the evears lwlming iagority 9F oercan socmwey
John B, adsngzw, Forepnrds The Chedcfghe-Bor Darfmees 5. 0 Memoraston
rearn Dean culan Altaazio & Chane © YV, Bz, Co-Claair, Thol-uf-Hee-Bog Cin-
raittee, ARA Seetion of Tognl Edoention, i che Chans of ARS-Apprued Law
Schools |hecesnatter Attanasanl lon file: wath guthorl

117 Sx, ¢ g, Goldimnr, svpra nnke 39

113 freeed Dafoered snpen nola 210 pt 13-10
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ing the number of lawyers in competition for thoss yobe V' And,
of course, decreasing the number of lawyvera also tenda to in-
crease the price of legal services, ' thus making representation
lezs acceszible to parsens of moderare means.

Since the vast majorty of applicants cventually pasz the
bar, ¥ the bar cxam works perversely o limiting rathor than
increasing access Lo justice, unless it can be shown that the de-
lay in pazsing results in moce competent lawyers, To my knowl.
edye 10 otie has altempied to make this zhowing which is, at
the very loast, counterintuitive!= asgning chat law graduales
engagh in teal learning while in law school 182

IV, Lawyver Comprtioncs

Thue Iar, [ have noted a number of wavs in which the bar
exam works contrary to its intended goals, or to goals widely
held by legal cducation and the profeasion. Theae goals, sub-
verted by the "perverze effoctz” of the bar exam, include fostoer-
ing legal cducation's responsibilicy for the competence of jla
graduntes. proteceing Taculty conteol of corriculum, ensuring
consumer confidence, acknowledging and preparing evaduates
for the multitude of roles they may assuwme within the profos-
zion, promoting knowledge of the law of the juriediction to
which an applicant seeks admission, and increazing acceas to
justice, While (here are many other valuable criticiams of the
bar examination.® the two most zerions ways in which the har

119, . ac A2 Irowically, chig may ples anbject the profescion bo nceeasrd
criticism Bnd serwuny  Kdder ees saciolopen Magal Lerscn for 1be propositeon
el wlien @ professian reapands e e pergaplion e overpred dobiog ol ws wmemkers
by wpprting more stAimrenl linensine reqnitensents, chig will bend to sneraase Lhat
prolessicn's sugreplihility tr chrllenge becpise il 1z 81 thas [4vel thar che morape.
hatw gral of Wie prodessinnal projeer cnrers (pee wsible contradictioo with the de.
mocrRtizing and entionalizing dimenzian:s polenrizlly defined by tha marknt
nrEalntian ™ Macsa Zaepare Tapscs, Tue T op PHerssspakal ;B o S
LAl ArkaLysis S2 10897

121, e 0 g, 1lindfield suprt nate 71,

120, See oo, LBAL Stway, sieprx ootre &}, ok 25,

12E. That i5, the further noc s rom legal ccoeatign, che Tezz ¢f wkol she has
learmrd will ba Tetinned.

12 TEth's i+ il 1he case, then there s na renson for law sehonl da e o pre-
Tequisite ih entoy into the prafession.

124, A prclicularly wobFAvaine oo, the develsprmant oF mhaek is beyund e
yonper uf Lhis ryaay, i the way n which Lthe har exam may, like the LEAT s and
cther allepedly neutrul cotecia. vantmibute e o Ylock in mede 1™ af encial discnmina.
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exam thwarts the profession's stated goals relate to the moat
pressing challenges (aced bar the profession: lAwyer competence
and drversity. 182

a) Failure ta Teat the Skills Neovssery fur Loteyver
Competence

Ag this volame of the Faee Lo Revicw) detnils, the 1992
MocCrate Hepott provided legal education and the profession
with a comprehenzive analyais and desenption of the skills ac-
tually employed by attorneys in the practice of law, The Heport
list= ten akillz deemed necessary to competent practice: problem
solving; legal analyzis and reasoning; legal research: factual in-
vegtigation, communication; counseling; negotiation; litigation
and alternative dizpute resolution procedures; organization and
management of lagal work; and recognizing and resolving ethi-
cal dilemmas, ™ Each skill 13 meticwlonsly disaected into fw-
merous  Jub-skilla. The Heport is almost wuniversally
Acknrw |edged as authoritative; ™ for me, aa a practicing lawyer

tinn in legal pdwoanicon ond the professivn which can be canceplunlized in ont-tras
lereny ax lugally prohibitad aoli-competitive condoct lareclasing compedition and
crealing iopernissble barciers Lo enlry. See U estremely Lhowghliol aod pro-
vocative orlicle by Duwria Buthmuyr, Berrers to Ereryr A Market Lock-Ie Mede! o
Hisrrmiretinmn, A6 Wa. 1. APy 72T 1HREIDG,

125, Cuacern abool lawyer cooypslence iy, of wourse, loog staodiog. “Fucmer
Chisel Justice Warrenn Bunger has Leeo queded as suyring chol TS0 peroenl of
Anerican Leial lawyers are dishonest, wcompetent o both, Meaosale, alaoat
A0.000 cwe law ey wiler the Jepa! profesgion =uch year. aod wilbout ey pracrical
ERECIETILD whatmauwer, 1ty can lepin ureslicog . . PE Mewawire, June 33,
1966, While 1 blarck for g Pad Loalt ansquales Lhe focmer Clhiiel Joatsce tHukmer
ctually vpined that sunewhers “Bereeen ooe-uhicd aod oe-ball of lawyers ap-
pesmiog in seriduy ceaey ort 'fal ceally qualilied w cender fully ologeate vepro-
geanlation ™) o does palbect B widespread belief sh Adercan colture  Lheborsh L.
Flwde, The Bhedore of Profeseoaod Beforn, 43 Mo, L. Bev, 2740 245 (1501 (qual-
0 Cheef Saairee B ger Prapedes Fied Sregra Tuceurd Cerrdfzcafovn of Trad A
vadn SpeclaMata, BOA EA L 071, VIS 100G Rer, g, Brraml O Gach,
et fan by rhe Legird Profesaenn s Alpnsach fo Gullesn e Self-Teg wpeaens Cakage-
bere and Fhe Cadelenier Pempechio:, 193 Wrea L. Berv. 63%, 44 dosepibing che
atiarbey crnpedenea prahlar ps zerious,

186, WaeCra: Report, chpra oule 1, al 13540,

197, See, 2. Prirck B Hume, Componztie Madeis e Logurd Edieentian o
tho Dimibed Stirtes- foproved Adpnssaaa Stendaeds and Pogegeanal Troame
Cerade: g, 30 VaL. U L. By 30 55-08 0 199%  noning wle0 chal tiere have bern gome
"poignant and at times indigent™ responses, see also Goeme A Munmeke, Legal
Sl Joe g Tegeefarsung Brofaagipe, 32 Pasr [ Kpv, 105, 146 SO0 onating thac,
abler ren yeard, “[lbe original Tk of Len lawsering ehelld deavkited b the flac-
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und judge for 30 yedars, readmp the Statement of Skilla is a troe
"ah ha™ cxpericncee, brilliantly capluring the eseence af a law.
vers work. If the purpose of the bar exam is to lest minimum
crmpetonee Ty practice law unsopenased, one would expect it to
test all or most of the skills identified by the Report.'?f Per-
veraely, the cxisting bar exam does not. 20

The bar examiners claim that the sxam tests legal analysiz
and, to some extent, 2 this s truc. They also ¢loire that it tests
crmmanication zkills ond problem selving; these azsertions

tirate Hepnrt have lsic] been cumnrkahly reslieot™. He! s o5, Turme Menkel
Meadnmw, $rmpsivm on e 2t {irriecy Lawper: Marrereing the Cap by Mermene
Erg e Fielo: Whaty Messing fron s MonOreie feperr— of Sells, Legoel Science
caa Oeirg o Hamer Being, 54 Wasa, L. Rey. 395, 5%3-08 1994 Cacpruing thuat the
Mot rube skills umit other qualities necessary lur cnpelent law practoee,

126. | recoguuae Lhe Begporl's ubsercalivo 1aal oy of e shalls are developed
io Lhe crurse u!l"prut'iu.‘e, Ao Teooe el pu&uuuuud Mully Ly Baw achod] rraduation
and ilx maodion Hhale fer thy reasan. the Begorl ahoold ool be ulilazed a: e baone
fiir o bar exam. MarCrale Report, svora oole 1, 81 131-31 T 2 chel, =i leasl
asprradicanslly, v becuanes w belier cleal cownselur, augattor, oF Jeveloper of
fiwls aver Lome, dies aul negate The need Gy evan peoplpme laweers 1o have 2me
Yawowlmdge of, and oucimame cuocpeteoce n. these aballa as oo other BlaaCrade
shills. Howpeer, since U g rpose off L b exaon @ o Leat monmsn conpitend e
la practace lew unsupervesed, That oo, tahodg e reggoasibolice Fae a4 client, the
Hepurt's caotiea wiasses twe mark.

120, Swe, v g Frrecfess of Legal Cosrtiag, supra ks (%, e § “Theee cur.
rantly exisls A gan hatwean the knawledze and skillz 1that tha har araminaTs
ieck o7 and the knowledee and skills 1thnt the emplovers of Inw gradintes aen
demanding.”™.

130. [o the Commentary L Skill 2, Legal Acaalyps aod Beosening. thel the
Stalement “reflects the prevailiog oosceplion ol legal aalysis a9 8 meaos ol mea-
zonwng lrvin exiading luw and applying roles wsd prnciples estallished o pricr
Judivial decisions fas well we wler soarces of laah L o s Fact wal sibastaoe ™ bfae-
Crate Keporl, seprz oole 1, a0 136 Clearly, tlie bar exac Leats ths femalacion.
However, e Conunenlary g vo b awns Lhan iu Y dieenges freoe tee Cradi Live ciage-
el |and gpproach Lo ll:m:h:u:lg Tepal atalpacs® b raking it actounl P wats n
whnch degal walyses dillierd i eeal-bfe pracoee. I at 1546 Saoce the bar s testing
For wurmbnwa vom peLeaece e prcioe, ot Lee coszeaom dwhere e GirzL Qo n-
Ly o legal analyyis bas Deen fooght and peacsd aver and over e “divergense
io cerlical. The lirsL of the o weys 16 the ypbonnded Cas opposed b cloged Funi-
verde of faels winel condreal the pracviviosr The second involvea e pealiry of
vinprerFeet. G dhewnplebe knowlad me of lpw—preeiaely the opposire of what che bar
exafn poaits and requives. The Comerendary meees “in the wase method . goudans
develup Tegal gaalpsaes o situakiees in which chey are fograljar wilh the laa e be
ppplied . . {lln pracbice, lewyeva are ohen ealfad opon e develop Tepsl analyses.
i SwAtnE Lieowdiich the [Rwyer o5 nac Amilet wich the applicabla faw D thoes
taking arka Accowt e necd for addieenal resenrch. fdopt LA0. Suzelly new Inw
yers hesd sl weif-awaranars nnd homiltey, rather Baan Lha ailoel soewers Tor
which $he har axan nesssnrily calls.
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aeem more queativnable, or at legat more limited, The Mac-
Crate skall of communication ingludes both oral and written
communication; clearly none of the intricacies of the fonner can
be assessed by 3 written imstroment. Written communication,
however, subsumes an equally complex set of gkills including,
infar alta, the effective use of factual material, Wt effeetive clabo-
ration of legal reasoning,™™ “[alubetantrve and technical re-
quirements for specialized kinds of legal writing _ . . "% and
metheds for effectrvely recording or memorializing oral comnuu-
nicatinna. ' Problem silving, the firat MacCrate skill, requires
“identifring and diagnosing a problem,'" ganerating alterns.
tive splutions and stratemes Y% developing o plan of action, im-
plementing the plan, and keeping the planning process open to
new informannn and ideas.™"?

[mplementing the plan requites far more than writing an
answer baged on A closed file; it incorporates reflection and self-
aggersment'’ that clearly have no place on the bar exam.
These are only a few examples of the complexnty and necessary

111, 14 At L74, Bkill 5.24b;(i). This io tum incluwdes moee sobtle chaices, com-
pletely snapproprisks for m bac @xnm. saweh as ®|dievecminiog whether fnnks showld
ba: presented in Ao abstrack or epnercte fashion.” W pt 174 Skill 320h0H G

112, MacCrobte Reporet, supre neer L, a1 174, Skl S.21%dbix Ssgain, the bhor
ream Enemat dark mat permat Wwsking ol these requirements, ineloding. tnr cxnomple,
“lmlaking apprupciaie deverminations of whether w unbicipate and answer ohjrss
binns, ko dismiss them summorily, ar ool in oddress them at odll,]* olthaoghb thin is
il cnbical kil e praclicing lwyrers, Ta. at 174, Skill S21BXialn.

135, ded, gt 17475, Skill 5.2(bWiii). These include the “ld]msEting of execotacy
acoments 1fur exumple, conlracts, wills, ooyt instrumends, covenanis, coneseril de-
crees and crrperale charers); aml (Legsluliee drsllog ae example, drafAoeg ol
slulufes, adosinislralive cepulations.  amd  urdinaeces).” Jo.b sl 174-73, Skill
Eblnias: and 3.8 Chiiisd.

L34, b w1 175, Shell 5210,

L3%. While ul (rsl elacce 1he MFT il seeon L pruvnh a1 wppHaclunity 1w
cavrce oe skl oL waeluslly colls meore for isgue zpolting than a comples procesy
which necludes 5 Fooup s the claenl, ler peceeplaen, 4o coaperceplion of e preedh-
leizn, o ciet raseis, hes goals, wnd posacble cowrses o wd, eenhed o w-
der ol Lo profure ey, oeeids and wilenesly, See MacCrule Beport, aapnz aote 1, ol
142, Ehallz 1 Tran, ted, 1dn and e,

e, S oal 143 Shill 1.3 Whia iz the sotitieses ol & gwecessful bar ezain
FITEXI TS

LAT. fo ar 145,

Lk, Thiz mchodes devecmdoing. fer exarn e, whelber U lawyer has audl-
eaend ehi b, exporcige wed kooweledpge to i pleaienl Use e o whethaor Hhe reguiro-
ngenl AU dompEelanl ceprescnlalion sugmesls the matler shoold b eferred o
analbiar fawyes, amd gueessiog vl Lher parts of Lthe plan cegqouee eeperaoe in felds
alner shun Lhe Tawe, Fof ae 14546, Slabl 1 40O,
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contextualization of the MacCrate skills, that aimply cannot be
meaningfully evaluaated in one or two H-pinute MPT questions
(or anywhere elze on the bar exam). Talismaniec repetition of
the "zkills" the bar exam allegedly teats should not ohzeure that,
with alf the effort and goodwill brought to it by the bar examin-
era, the bar exam is an extremely limited —and poor—gproxy for
the slills lawyers need to provide minimally competent wn-
gnpervised representaticn,

BMore tn the point, the exsting bar exam doez oot oven por-
port £ teat the majority of MacCrate skills, zome of which, like
counseling, negotiation, and alternative didpuce resclution pro-
cedures, simply are not amenable to wricten teats. Others, lile
factual investigation and organization and management of legal
work, could not possibly be evaluared within the closed nniverss
and time conatraintr of the existing bar. Althowrgh Title VII law
does not require @ valid employment test to evaluate off the
skilla necesaary for a joh'"™ where licendure i3 required to pro-
tect the public,'" more than a few o' those akills acknowledged
a5 critical ahould he tested, and tested in An appropriately
nuanced manper. i

bl Ivsfrcentives fo Peacll Latovering Skills

Directly connected to the first point, the bar exam oot anly
fails Lo test the MacCrade slalls, but, by Ha single-rminded forus
ol purticular areas of sebstanlive law, and an eyen more single
mitled forue on Lhe way in which these areas are tested, the
bar exatnipnation aetally discourages law schoolz from offering

130, Spr discusaion infra notes 27118 Fee, ew, Guandiany Sea'n of Y. Uily
FPulive Depd v, Ll Berv, Comom ', G830 F.2d 79 02d Cir, T80 wld g Lhal a waled
test oeed nat cest for all the akills reguired for ax a paelioular ol

140, [o Tithe ¥11 low, licenswre teans are dreoled diffecentily than ather kinels
ol emplivement lests. purlially because Lhey repPegent an exercae of The stales
pielie power b pentect Lhe puldie See, e g Aes't of Menoak Am Edvealves o
Calrfemgez, #11 F.24 57, SEESE CHL D, 205080,

141, d'vnsider, lur example, whelbe Lhe pablie weeld e adeguately proleced
bw g zped il Heeisore repfuioe whicl lested dedgmiams, but mon Lees Lineeot =holls
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courses!? or preparing its students in Lhe actus! skills reynired
For the practice of law Y2 As the MacCrate Report found:

{tThe Leaditivol] bar cxeminetion does nothing w0 cncourage lew
silowls Lo teach and low students to acquire many of the funda-
mental Yawyering skills tdenGfied in the Statement of Skills end
YValues. If anyitbing. the bar exwminetion discourages the teach-
g ored aegquisibivo of many of these <kills, such az problem sal-
g, lactual investigation, cownseling and negotietion, whch the
teadibionial exmnination guestons de oot atbempt to measure
Fuor examule, the examinotion influences law schools, in devalope
ing theic currivule, 1o wveremphasize courses o the sobetantive
areas vversl by Whe exarminobion at Lhe oxpense of courses in the
prea ol lewrering skills. The cxomination also infleences law g1
dents, ineelecling from anong those courses elfered., to chomse sube
slanbive Jaw cunrses that ere the subject of bar exomioustion
questiuns nstead of courses desigoed e develop laowyvering skills.
Finally. the examunation discoursges laow professurs frome inle
grabimg skills Lrairing inte 1leie substontive Taw courses. 19

The skills extulled by the MaeCrate Reporl are most fregquently
Laughl and cxplored in law sehuso] clindcal courses, bl there are
Ay Inancial disinceniwves 9 as well as cesistance withio law
schapl faculties thoamseleost® o clinical edocarion and o ekills

14k, A Moran argwes, 1 bae exan lonoes studeniz ol clagses wlinl oer
wu lecly l-alughf.- an e exom, ricther 1han it skallz-crenled cooraes, ahoae aoh-
prcl enanler g rod Lealeel . Dlaran. euoeer Aol B, gL 652 witheoud o Miceent acwden
degiarnd. Taw schioods will have litde eason o olfer oors expensiee and Yabor in-
repave tulls Traacnbge courtees

14, This has hen a2 consstenl crticism ol legal educatian cver Lhe il 75
wones, Sor Hogy, supma misbe 127, ok 55 022 foellecling " ARA cepuarts, jodicial cum-
mitters aod legol |edieotion, commentators . .. eollling, for improvements in hegal
pdvcaticm™y.

14d. MacCraw Eeport, sefn nowe L. at 274

145, The jusue of the Jigh cozly of clinical legal cdacalion way raec ot e
ireeptivae of U chirocal movement 20 e eazly 19570, Ser. 00 Hekeery L
Facken & Tioows EneticH. New Dinectione [h LEdal, Eprenrie: 464 15721 Far
a Wwruogh disow-zionw of this arguioesnl ggainst choneal edocaiwn, asd al Yeaz
purll.u.] mefulalion. =ée Hﬁ:garel. Martinn Bacry el al |, Chireeel Edwsanab e This
Milfenmirm: 2Rr Phoed Wawse, T Cuibical Lo Bev. 1, 21-30 & o3 1-%3 0200k

146, Sew Hugy, sageri: nebe 17, a1 368 S"Bany craditional schalars resist sacri-
ticiog nnyr theorevicnl snsirustion da practical trainiog . .. ."1: Stuckey. supre note
ID, at BA0 Innting “meistancr: Fom Inw learhers™ is ane of “the Ean main ioupedi-
ments Lo eefnrm”). Lawe leachers are prismicdly lawyers, oo educatnrs, They un-
derstand ihe law, which they ntbempl da convey 1a thewr students, bul genecally
Spriki o, Fhey have sitEirar no Lraaning in the rducatnnal preoees. Tanseqently,
much nf law Leacheng is an atvem ol w canveey slscanlive kenwledge without Lhe
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imatruetinn generally, Succeaa on the bar iz a major incentive
far maat prospective stodenta, so law scheools would be foolizh
not to ensure that their curricalum prepares their graduates for
snch success. Hecanse no skilla other than memorizacionts™ and
a modest abihty of legal analysis are required, law solvaole can
teach *on the cheap” and be considered swccezslul aanong their
competitors il they manage, by soch technigques, Lo puarantec
bigh bar pass rates {although not the ahility to zuccessTully and
appropriately practice law) o their gradoates. ™ As so many
critics have noted for 2o long. the bar exam i almost entively
unrolated to the succezcful practice of baw 99 Finding the bare

experlive or saploslication wevepsacy b eogee wnd Leane atuden ls o akills such aa
couciaeling, alterfative digpute peaclation, tine manametent. and the he, Ooer
Lhe past twenty years. clinmcel deachers lave develeged a padagamy Tor transmr-
Lo Rlueze whilly which i quile duferendt fourn thae of mioal claasreom Leachogg, See
Barry wt al., sapv aide 145, al 16-18 & 36-50 (descritine e fnlepeatian af chimical
teachung and methodologieal inzighes woea 1he law sehoel corricalann, wacledimge
serdue albention o e maverruoy Teedlack, See, v, Viewor M Goode, There I
a AMerhoctaieas] fe My Aodness A Fecde and Arclrecs of Feedback e dhe
Chinica) Proceds, 0 OKLe L REw, 283 (2HHD
147, The bar esaons efossave religoee onencrselivo andd tast-taing abol

lags b wadely enbicized Sew, ¢ o . ARCNY Bur Begaort, pagen fiote W, an $540-818
Yali Fhaa, Sor Exonl Aeoolfacrros s e Tegmbe wr the Cwece, ™. Tides. dune 27,
HUL, ot BILL

Tie bar =xaawe e all aboal soerortativn, about Lhe tols and Dol of Mow

Wark Stole lawe, phout Koewing Farts, w8 hecassa0ly understanding then,

according W many welarsn laaryers ue Mew ork Ciroy

Fernpae it paguiper prapATatian sapberad on meshanieal mamorzadion,
the bar exam 15 freane snerensInE cribicisme Many lpwwars saw that i hps
Tithls o d with hnw 2w ja proctieed

i,
l48 Soe Hamgen, supre note 10, At 128021 M Llaw schorle L hove litthe
o entyse 30 intrrdecs eddicionn] intensive theore ronrses chinl demand students 1o
wirk hnrder analyzing nnd cvnlunting iegnl orgumencs. [n=iczd, the schools have
ihe incentiva tn ‘beach the Bor exam. ™™
P Tn 1935, Tienn Liwon Crreem ol Northwesieen Livw Schonl [omowsly re-
marked why the bar exnminotion shauld he eliminoled:
ITIhere i5 et 0 single similocty hetwern the bar examinilion arecess and
wbhatl a lawyer is called opan W du in his praclice. onleay oL b Lo grews o
cirkeloe gpininn. Forewser, § bave neeer heard anyvone asserL Ll by ex-
perizoce ip the bar cxomination process was ol any value w bim as @ loweer,
[on Grecn, WAY Dar Bxamenaieons?, R e UL, HEw 0E, SL1 1 BER3T) Sea oy,
Enll, Fiemrer nate 46wl SHE-ME See glan Shao, vepra nede 147, a0 HIT.
L drenit think it's & usedul exercse 8l all berauce L dee=n't Tear gl of 4l
corn competence Uoat o lewper needs,” zaid owe parteer ab s Madwllan lewe
firm. “IMorzsing the bar erom does ool equate Lo the competence o proeds
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exam responsible for lacunac in the law school curmcoolum,
promtinent clinicians have notad that "develspment of more
competent professinnal educativn will be hampered until the
apparett tretd tweards morne prolessienally relevant testing'™!
iz relined. ™6t

¥ Dizparate Effaet on Non-Majority Law {3eraduatas

(H equal mmportance, the bar examination worka in 8 per.
verre way, given our apparent and alleged commitment o
diverrifying the profeszion '™ [nnumerable studies and en.
treaties by the ARA, state har associztionsz, the AALS, a former
Premdent of the United States, the Juztice Department, and
athers have eatled for greater diversity in the bar™ which, in
turn, required diversity in legal education."™ Theae calls enwvi-

legdl semdcis” Thre lawwerr an advocate of changng the har exam, spoks mn
Use cunditivn ol ananyouidy becewse af bis clise ties e Lhe Stute
Auazorislion.

Id.

1311, The reletence bers w5 ta the BT discussed afrm which s describesd ns
“mut all thal distinguishaule Trom aler bur guescions.” Barry =1L al., sopm nale
145, al 5k o JE4).

151, Jo. ot 38, The 1Tep sede ol Lhis s Lhe absere ntion Lhat “bar exames frao| mnt
b revibed o recopaiiee brosd coampocenls of lanesr compebence wodil those =le
Wieeril s Jare] relected 20 Lhe law seheel zurmcolom.” "."u.lu_: 5, suprm nate 7, ad 442
W Tl CitingT CaRLag & WERTS. yupra mas 44, U L4 Sioce Carlsun wod Werls
repeacel, Taw selimls liave sbuplesd many amre prolessione shills classes, w0 1he
imnpad irnant ey olaerve nay ne IIJI:IE:ET b vulid. or iy ab Beasl legs wulid.

15E, Bee Olen, avghz vove 4, 80 0700 0 B iullestiog slalestey Lhar deciunsieile
sefioba pider peprezemtation of Alrivan-Jooerivany o Uwe burl, A& cnoprehenzive
Aicnezie of chis izzwe can be FBaund v Ceed J Hue, [ Goesfs e Anathers Hovee.
AR Angdesa o Recinify Dvzporeass Boe Pecfarmatce, 24 P S 0 L Rev. 121
114905,

53 See Whlliam Jefteraan Clinton, Coll fo Avrros, B35 WEeK Y Come, FRE=.
Fhoc La0S LA Sdwly 2770 19550 ten il with author, EDzapeTH Cam ==, ABS
Cnrr o Bactat, adie BT Dvereny ik raF Prerraaian, Roues 1 Cere 210D
Frianwss oF Mivonimizs w THF Lesal Proressiey 130, Michpel & Cooprer,
Thar Comertmen! po [oprsde, 4474 STRERT MoTes [The Azsn of the Bar of che
Lity oF Meaw York, MNew York, N Tane 2000, at 16, RicHarD & YaTe, AMEE
TAN ASSATIATION OF Law Soamny, PRELIMINARY BE™3HT: Ly Scyceal Faculmy
Wiews on DpegsiTy 14 THE Crasseooy aon THE Law Sonoc Comepusiry 1 May
2000y AhLE Wemarandgr O0-L9 Fom Carl T, Monk, Eseculive Dhreciae, Abaoim-
lion af Ameriran Law Sehnols, b Derns of Metnbar and Fea-Poid Seiacla, aori-
bie ot hepaals.orgd0-19.0tml Ghane 249_ 20000 Jast vieeeed Qiek 7.0 H6EN Ror
Aganrlaior Fiwds Lictle [hoemgity, N.Y TiMEes, July 9, 2, 51, 51 22

Lad. Keg, p g Joffeay 8 Thiban, Bradzhing Bigs- The Seoved Oirewt's Drafr
Fremort ga Mender, farynd and Eekace Forreesy re mre Courss, WY ST, Bl T
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sion & bar whode memberzhip is as diverse as aar citizenry and
acoess to juzlice e all 2zeaments of the popalation, ™ The bar
exan thwarts this goal through its persistent disparate effect
on Aoh-mAjorky studonte, 95 gneclated o their shility to prac
rice law. As pavchometrcian Stephen Klein notes,

All the studias that wa know sbout report large disponties in
pascing retes emong groups .. .. On everage, the peseing rade for
White first-timers is abaut 40 percentage points higher than the
rates for Blacks. The rales for Asians and Hiepanice penerally
fall in batween thase for Whites and Blacks., A siudy . . . of gll
tekers Llirst-timers plus repeateral on the July 1992 Mew York
exam fund that the [pazs] rate for Whites was more thun doeuble
the rata for Elacks. L

Che particalarly distressing 2ot of statiztics was developed
By Lhe New York Scate Judicial Cominizsion on Minoeitics lar
thoese who took the exam in July and who were graduoates of in-
stale law schools between 1980-B51% The overall pass rates
were 3z follows:

L9217, ad 55 Jon O Tradur, Facwiy Diversge oo o Chnend Legal Edfacneon T o-
eow, 51 Heareazs Lol 942 13000, Haddetr, swprr woke T2 1 descnssing the prodlens
af ravial and #lune diversiyn, Londe FoWaghonan Phe Theear s Sroeracty in Ly
rol feeoecea: An Excporical Aralyace of the Cogseguencds o Abahdonsg Bacd =2
a Frefar in Boop Sedood Auneecont Papppnrs, Y2 N YO L Rev 121997, The Ji-
verst? programe of Whikligw Paul, ABA Pres. TH-29 apd Cregnry Williams,
AALS Pregadent LA9-2000 are discusssd in Joan A, Lukey. Tee Face of Anerica,
B O, Jan-Felb M1, ab 2.

L3h Sew Pogrnn Poper cwprn nide A6 Thera iz meod spovmssantil avidenon
rhat Lrereasng the d:varsity of the bag increasrs apeass 1 justics for wndarserqend
Toiimbnite:  Sey, 2, Richaed ) lempert of nl, MicAigna's Afizariey ffraduntes
i Prantlee The Biver Bt Theoogn Law Eekond, 25 Taw & Soe Teqioney 195, 494
U0 RMHADY: see by Chmrles B Laweaner., [0, Fach Crher's Maruese: eersicy s
Degper Megeeag, 11 ILEF.L Rrew. 757, 70577 {1397

L5F. &Swy. e Maumer Emaellom, Earind ard &thaen Barrers tadhe Legai Frn
feaman. Thp ke Againse Lne Bar Boominaeion, M Y. Se. Bl Apr. 19459, wl 42, 4d;
Elnnsen supew nnze 11, oz 1219.20; Elunt. sagrc noex 152,

157, Swephen P Klein. Ph) & Reger Balus, 'R The Sioe ond Bearoe af
iffereries n Bor Exom Puassiog Reies Among Neaocial one' Ethnee Greags, B Ex
ascimei, Boay, 1087, at 8

L5A. 4 Hrport of the Mew Yook Sluls Madicsl Canonission o Mioarfes 7E.
219915 lheooinaller JUM Hepart)], These figures were thitained Lthzeugh The G-
mussion's swrver ol the luw solanls o Mew York Siane, all ol which onwinlain inifer
muteinn un Balh case awd bar passage for odividual students, &y oauch. they are
based wie 5% ol all lakecy, aaoce the ceonaioder attended aut-ol=siatle Jdw zchomls
und ik poze rates and race coold por be delorbnioed Thes disadeantape oo
when The statitoy are nol gathiered and msostained Ly the Bar Biaminers  Data
1T oLz gtude o gl cakers o e Tuly 1592 beg exand Juge by the evalos-
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Blacks 31.4%
Wative Americans 3335
Hispanies G AR
Asian AmMericans B2 1%
Whitas 1%

Thiz disparity could, nn itz face, have any one of & number of
explanations [t mipht mean, 35 Klein claims. that "[oln the av-
grage, mombers of raciallethnic minority groups do less weall on
the har exam than their white] classmates " It might mean
that for reasons not fully understond, blacks and other non-ma-
jority students of equal ability achieve simnificantly lower scores
on timed, standardized paper and penocil testst™ than whites of
equal ability  What W most certainly does oot demonstrale,
bowsaver, iz that non-majority law graduates sre, a2 a groop.
any leaz likely to he able to posseaa the “minimum compolence
tn practice lav unaupervised” which the bar exam purports to
tast.'¥

tion lewm cummissioned by the Court wf Appeals mitenr the findings of the JOMW.
Mullinan slady, ywpra nole 7, wl 10-14

138, Elein d Boloy, supro note 157, gt 15, By siating Lhis atpoment, [da ot
invar 1o endacse il. The argument has been made moee beaign ned more praac
e, by Rallernee Yougloe  Fee Yiaoghne, sugre wobe 370 An nlecnative, aad
nrrrg cnbeel wiay oF uoking at Lhe preparativan af oo majori Ly studenls 3s el 3t ia
diTecenn, pul “betrer” Hotbenoyr. supra wone 134, ul 740. Druwing an the work of
Harbarg Shade. CoLTuRF, STAR wml: THE EnucaTivi Peecess, | Harburg Slode ed.
Zd exd. 1969, Bothinayr nolea. “oupared Lo wldtey, sludents ol calur ace oosre ori-
enled tuwards tanio problew-slving oz uppursed Lo individosl learoeng, and octees,
biandz-vas, applicatian-based learomg with cuoceels examples: a5 appeasd o pas-
grve, lecluve-based learcang thal empliesizes wlelracl poisciples.”  HuClomowr,
e note 124, pd 740 ceitabion ummilled?  LEwrue, Lhias differsnee in lowrninge styley
callld Aok in Jor lpwar aenpes o “abald ciel” besta, while suggesling Lhae dle prd-
lern=zalving appreaches students bawe learnsd and iolemalivsd wll mabe Liem
gand, Wl coal hetter Y Joweyarg

THG  See Willigm 43 Kidder, Comment. dvee phe LREAT HMirrar o Mgkl fo His-
cogt i BTG SRSeretcds o Bducchieoal Alaiement i A Brudy oof Egoady
Ach I-e"-:'l:ng e Coflere Sletlopes. 84 Car, Lo Bzve, 105350 1074 2001! (he reima s
Kidder 1 demenstrating that, wilen matchad by vaedebprimloale st lons, onaprs
Aled andergradonla grnde poil average: 1UGFARY Alrican-foneness omed B8
ponneE . or 4 Jull frandard décpalion. lower Ahan Lheiz while counterpacal. The
pacsille explanation fr this disparicy oomes: Teemn e werh of Chaode Seele, See
digenEs e emfra naes 1905200, T ag Kubler acprwes, wud ser]y] oot oo depmnon-
strente . Aligk the bor cxnm, e odlior hoedesiober Leats, aloo mpuses eiera bor-
dans™ an non-maprity tnkees. Desak Defermed, agonr note 31, 8L

LEL Thor expericnes at CLNY sy that vwr iie-wogjurity fPraduates potaesy tha
samg capoeity and skills far apcecaalil e proctice as Querr mszucily slasamotea
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The appalling statistics reported by Klein and others hawve,
not surprisingly, resulted in a variely of elforls to attack andior
mverceme the bar exam’™s disparate impect on none-magoricy law
graduates. Besides a great deal of criticism, @ they have
prompted 8 major statistics] stody by the Lew Sehool Admis.
gions Council {LEAC), Htigution based on the sopstitutional
gusrantee of equal protection end on Title VI of the Civil
Rights Act of 1984, and 2 noble expernment by California Bar
Examiners in 1980 [ consider erch of these seriofing noting
the ways in which each supports, inspires aod gives direction toe
the propasal for 3 FSARE.

V1. The LSAC Stady

[n 1991, responding te concerns about non-majority bar
passage, % the Law School Admission Conpcil (1.5AC) commmis-

Yer alsu Lake prode so the Facl thag, with lar owee aibentn 1o Lhe ar gawn tlua
we mewld olherewse beliove e peatsonally valoable, we bade cereased Aon-o@iae-
ity pass rales o approcimalely lhose aoomoplished by ek niaponcy siudencs. al-
Lhouwh Lhiy awecess s importast for oor sludenty, dapelog the mslh of
inlzriorty. it slould ool precluds criticesm or debate abont Phe corrent bar exaim.
nuie impecle eflbrts W esperioent and e
142, See, cp, ADBCKY Bar Aeporr, acpre wote B Howoe, sopra note 138, -
plicil creloyoes of Lhie bar Sdam®™ rece hisa has bean raized by Howarth, spper npe
11, Bhede, spper aere J6t gwd L5AC Sudy. sapre note 43 5 ciza James B P
UglofT el al, More Than "Dearming o Pheak ke o Losgess " Phe Eogrmecad -
sorreh oy Lapgl Edycatien, 24 Cpewsarow L Ree 73 020G, Vieenr O Roneers,
Srowderergy Dur Worlld: Sitizens and fuanpgeents af Coler o Axgecica, 27 Cap. L
L Hrwe 1 0 195% Eca Wells Handy, 8locke, The Befl Dprpe & ol B Baase,
Max', B R’ e Mar-Apr 156 st 240 Judsth . fireenbarr Bracang Raee
Jreene Legud Bohevartion, 28 LT MreH oL REFD0D 5111581
IR Sew dize wecion of the Califemin rxpeiment which led Ly e cuepe pt MPT
it Part X1
L= Dl 12, Bernstinr, Miapridy fom Stedeads and che Bar Cramingtiae:
A Law Schoods Doing Eenugh?, T Exasumrn, Aug. [968%, nt M.
Adthongl 1 ee aer clearly discrmible correcns and sweh sdlertis discwssions
af the: peahlam of minarty Jae passege omene muny law schanl ficu sy nnd
in ehre sipcles a5 weell. there wre aeldoo sy apen and direct discussions
which fozs, with particularity, on poasible sulutivas bo Lhe prablem. doreo-
ver, il is pxlmmﬂl:.rdil!'iqfull La o e gecurate wa Loode dals becaose, fur
abvivws rrasons relawed Lo vunpeliimn =ud el ldw achioals 2o onwill-
ing 1o shnre dada relabed do minordy bar pacaoge wilh each wther, Inoadds-
tien. jurisdictions sre carebal fo protect Che onfrlentalicy of & pafioulae
el hior pass] ] rates and el in ot uesle Dees reledase dala g sclens]
alweul unlw tby gres unlcr
Ie.
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signgd a natiopal study of graduates of ABA accredited law
schnals. The purpose was to “ocbtain complete and accurate in-
[ormation gbowt bar pass] | rates . as well as about Factors
that may influence perfonmance in law school and soceess on
the har sxamunatinn™ % anid, in particnlar, “fo provide acoorake
and reliable data reparding minorily performance on bar exami-
natiwons nationally and within the individual states . . 7188
“The class scheduled o goler ABA-approved law schoot in
fall 1931 was selected a5 Lhe sludy group”™™ and the bar pass
rate of its members was studied over approcimataly aiv yaars, 4
The LSAC Report was reluased in 1998 and revealed the follow-

ing ininrmation:

Ethinic Group Pasa Fail
American Indian B4G.36 3364
Ajian Amnerican HO.T5H 1325
Elack Bl.40 38.50
Mexican Amerean 75.82 413
Puearto Rican G953 4047
Hiepanic 74.01 ¥56.15
White 01,9 B.O7
Oiher BT 16.03

Adupled from Table L4

L&0. Hemm Rarn_wu}'. Jo. e Creduenter. Law Schom's eaog Hor Paseegr Fales,
B. Esmam.:ER, Feb, 1921, al 21 treviewing Lhe histnry of We LSAC sludy of winch
Dean Bimpey wias 2 pnocipal propnoentk

Lbb. fuf. ab Z5.

167, LEAC Sipoy, sagre nole 43, ot vi. Ooe hondred siety Lonee of Che uhen
172 ziann land ABA acecediled Jaw schuuls parLicipated in 1he sludy, ga dwl 36 oF 50
Juresdlsdions pveed, N, a1 5.

L0 owb 15

168 A oAl 27
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Althaugh presented as reassaring,'™ and often as anthno-
tative, 17 tho LEAL stady reaolts are sarcly cawse for continuoing
eonceen. For exemple, black law produates ore four tines mores
likcly than white gradwates to (ail the bar examination on the
first tuking '™ There are, 1o be soce, two wars of looking at Lhe
diata—Dby the percentage of applicants who paee, or those who

170, Becagza of congen that the Aepert mipll vndecnine ailiroleee accion
programas, Lhe regnlby were preserited ue 2wy thal maght best alleviate Lhee Bpr
Huwewer, 0 responise b U0 pleil 853 wmplions Ul Lhie apparsncly lower bar pass
rate uf oon-majunly stuceuts s & calid argument ggainsl alircalrve aclao, 40
trpical propanert of aMemaEatve acbon wrede:

|alome gee affarmative aclwn 23 a0 wedeserved bandeot aod aseome sl o
L= ungqualilied and awapable peeple oo Llew sckicols, That aazwm pdion
iy sinply pet wappocted The Law School Adasizsion Cowncil's Mauoal Lon-
galudinal Bar Pageaps Stwly zheeosd Lol wilbion wine menthe of ciaaplétang
Jaw scleial. 31 pertmat of seldori by gradustes swicessiully peaaed Lhe bac
exgan—rle swine eaaz adovaoateced o non-maoe ity graduales
Chkdaner Clirigtian Dazh, Fricogle 8 Sl Praciee Cwnmasioates Ea Expectn-
rons, AB WL Lesal Evtie, 44710 445 19990 vitabivnn vazlled

171, There are. lowever, 3 oumber ol oeetbalological Oaws, or 21 least lwioes
wilich are vprea e yueslion. For esample, a mawe problem witls Ue LSAD slatay-
bres s Lhat it Faily 1o sepacate the Drstdime gass rate by jurisdicon. See Blens &
Bulug, spprr mste L. an 10 fransing cuncers abeal welbeddomy ooclvdu.g the
apgreeations ol daty goroes slaled Lhal vary sigonfivazily oo bod e esao passfan)
stendurd= und propurtivns of mmecily applicunls). The LEAC stalistos Cailoee do
separate Lk Besi-tnoe bar pass rate by porisdicbion obeoures the bigher fal o
rale For ouiusily tukers injocisdiclus like Mew York whocl s pace ralee lewec
Lhiao Lhe matdunal seocow. Lo SO001-20002, Tor exmnple. e fie=l-afe pacss dale lar the
Jolv sdiusiretion in e Yoch was 7% (58 of TUBGY MUY S1me Bd. ot Law
Endurrre, e 3008 For Sagen Becelte . me laulptoseasas nvbaaesaim ooy al p 800 Tk,
dlaar wisaled :.'l-'[u:.r 4. S35 The farsl-lmae rale Ior the Febrorme adbonstration
waE EE2%. MUY, Slale Bd. of Law Exar ra. Fedeoory 2008 Tor Evav Reawlts, of
It e wewee b reao o Te BEO0SE SLow Hlasl wigibed Aup F, 20E0, The LAl
study ded o prest breabdewn of first-tinee pase rales by pemen, with vacianens
tromn & bughoab 2.40% i the Budwest, toa low of 82 9% in che Hemhwesl L5AC
Srgly, sapre nuke 44, al 21,

172 The LRAC study alsu efanisd] =t fatative bar paes races by [ nw zchand
clostere 1Mlaw achokels were geodgwd wach dbher schoels mcg ke themsslees",
divided pity e dublecs Pl LSAT suines ond DOTAS 8z the oo vapiahles)
and b avplieazits willy LSAT sonbee o1 acd abewe or halna the grand maean nf tha
P Al enteeinE law solil class, DSAD S0y, sapm nabe: 45, at 28, Teeenlis ol
Eress refneents are aleo g g, espesally lar adnean.Ameneans. Amnog
armidenta 1 cluster 1 echoiis, kliackh stedants | whn canscitaled aparaximately 5 4%,
were nlmest w2 sines ore kel thean while sludeprs oa fadl Clailaee mtes af
[ heE oy paaed e 3057 AL e 23 thLT. Fwea wheree hlack stadents with nhors
AvnThape [SAT sovret wepa gomparad ta zimelar white students swhers blacks con-
statwrted oply appreximecely 1 %% ef All somlenws "al or aloes™ che LSAT mesn s, e
likeliboad of faLlwr was pare Lhon teece as grewl *11L83% o 16450 A2 al 30
thl.E.
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fnil, The former i3 important, and certainly more comforting,
lrut the laiter, which would likkely ke wuaed in the Title VI1 analy-
318 discusaed ifre, 1 is quite disturhing.

The TSAC stndy endeavnrs ta blunt the bad news by em-
phasizing “swventual pazs|] rates" for stady participants, ™
where the namhers logk nouch batter '™ On closer examination,
Lhoweser, thess reassunng numbers ohacure the painful reali-
ties faced by many non-majority akers, First. of course, num-
bers cannot convey  the costs—psychological as well as
financialt** —horne by those whio are nnsgecesaful on their first
“take,” thus denying their entry inte the profezzion by at leost
gix monthe ' Seeond, the numbers are alao somewhat mislead-
ing, in that an applicant is deemed to have eventually passed if

1T%, Eee disbussion of the use of 1the Grigms o, Tuke Poer test (mfra Part X
and secenfie noce BRA-GA and aecompanying texd far the ERQCs farpdition for
detaemining whather norhnllenged test has an imparmissible dizparata impact.

ITd Ter cagmple. the Exgcotive Sommany centains the racialeihpic brenx.
doan My fevenlnnl bar passags” bot dogs nat mention the owmbers fpr fGestEime

pREENZE  FSA Shady, sapra nare 41, ok wiioa.
ITh A repartrd io che Exepative Sammary:

Itlhe Fverbunl pasal 1 eates foe racinl and ethnic grops weme: &oeecicoc [ns
dian, 42.2 preerod (K2 a2 107); Aadan Ameriean, 91,9 peeeroc 15350 af 96175,
black. VT A percent TINAZ of 11REY; Mexicen Smenran, sb.d4 peroeok 0332 of
14d); Foerwa Rican. 7.7 percenl L102 af 126 Hispanic, S%.0 peroenl 4453 af
520). white, B6.7 percent 113854 of 19,233): ond ether. 91.3 percent <2494 of
HLIR

LA Bpruedy, supra ke 45, a1 vaeid. Purlhermers, “Lilimag Lese exiirmbesy ar
vulur whe eventually passed, between 94 aod 97 pencecl passed afler we or leo
atbempls i ¢, o the pscond vr third fres] wipd B9 percend Fl:l.-E-tiL'l.:l b thie Ehird ||.;ﬂ§-f
iwilial) aliempl.” fd. 6l vmi.

17, Mooy emplovers will oot bire law gradoale: anlil ey Bave been wliot-
teil Lis Lhie b, or miay bire Wlsewn ua |]-' at acoolingns . lpwer aalary, peading adona-
vivn. The comgequences are dire, expecially sonee bhe gasoesessfal teker moal alan
Gl o weye L Gabe wr relahe 8 bar prep coaise, and set deide adequans tine G
sludy belore ler pest wllemmpt—tinme wingls conld otherwise by fpewt sarhing
muiey or dealitg wich fanly ar other perEonal conserne, See (len, sypro ks 3
al 17040k ddisems g DUNY produeles’ stories?  Lae soho lonns, whicly pow
hevor, oo avernpe. sk orcdend SE4 400, alzo coioe due, jequiring substantinl oy
enka that may be anpossible W oimeet wctbuol a lasever's ralare Ses Fqoal dustice
Works. Luwe Sekool Cosre, P Stadenr febr ool Atdueney Sidar s Pasogg o off
an Coepbexl, aiadoble o hibp Paeww equaljuaticewerhs eepicheaselopaneveyd. php
flant wisieed dlay 159, 20U weops an Lle with aucthor!,

177, Thiz asaumes that second takerd will tehe the kar spnmination the next
time ik 18 offcredl—in Hew York The zecosdl adminiztention atter the Joby bar
taken plocre in Pebreary. Unfordanately, the LSAC fredy dies not oeserite e di
vile multaple rakecs by Lbe tioe, as oppsed v che nwmbar, of sltempts, sooil is
inpoagille fo spcercoin e averape dolay eXperiewced.
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she 13 suoeessful in ery jurisdiction, Y oot necessarly the jurs-
diction m which she made her pror unaeeeessiol atterptiz). '™
Admisdien to the bar 3 preferable to non-admission. but ob-
taiming the privilege i a juoisdiction other than one’s home
presents difficult cheices and & level of cost oot mposed oo
those who pass the bar when they fivst gttampt it. Lnderstand-
ably, the LSAT study malkes no attempt to measure the extent
ol this cost ot *eventual passers.”

Finally, and a3z commentators have noted with some
alerm,'"™ lor African-Americans at leasl, a substantial number
of Lhose who fail in their [icst attempl never make a sevond at-
Lempt. ¥ MNewarly 11% of all Idack applicanls who failed the bar
examingtion once never atlempted it aguio, " Lhos ensuring
thar & significant number of black stodents who suweewssholly

LTH, Kidvin & Brdus, suges nete LA ar 100 Tlbe evencwal races in tle ESAL
shindly a0 0t Hhe kindr of roles thae ore iraditionnlly reparted lar bor exams. Ior
sxample. An applicant whi fails whoane stk bk poeess in annther is punted 0 2
‘paza’ in Lhe LESAC stody "

L7, Thue rellecks the well kaown, alleit nnecdenl troth . Lthak @ome junsdic:
tivny wilh lal bur poss rabes coneate ity oievack balerrs who may Taen less wrll
or #upesel thar eley wall do so—Lkan i Jomadecbiens nowhnch they Lee, or hope to
praclice.

LA0. M= lisd af Uwse “wlaemed’ by the ‘perasaers gapt elades promanen
fipures within the bar exomdner commenily @och ws Artnondo M Moweal, 1L g0
Forformizace Festing, irfra aole 279 {Menvcal baw cliered dlee BUBE and Lhe Cali-
{nmia Gpmmitte: af Bur Fxumioersy, 84 well gg Uwse pdeaerly critical ol e Lo
rxaminer ostablishment. et soe BErica Movoer, Proscosn s F'ugr- B. ExamibER,
Fobh ®MWH, n1 4, 5"oeithat of os believed thal Use percaeleae pap ds earp el whs
anpportad by ihe pubtished data™ Ispeaking ol heme N wol WOHE Depaty Dicector
wl Testing Or. Mary Sandifer).

141 FEAC Sraafy, srpeere ke 40, o1 GG, This cunipares wilh two purcral ulf
whits fnd Asian-American axarmeas and five prreent of Hispanic eaamiiceses.
LIAC Srudy. supra nole 43, at Ol A= tha aothor o Uae 18400 siody e goisled
out, "black erannnees . . Iwhol failed che first attempt ac the bac ond never st
terppled i again. . represnt wearly 1417 of Lthoee in the Briled citegnry © Landa B
Wightman, VAol o Ditfesene Lers, 4 ey o Frephae Theronmmez, LA doms,
Coammen, 45, 35 1 1FE ) Thereinafier Torogh e Digeenal Lenal.

132, LBAC Hewd'y, supre swobe 44, gl 55 Renad Stnckland his claimed thac
ihis siotistic o “mislesding,” since 1L compares those ane reteking che vxam with
tlie Lutsl umuer af exaotin=es Jir thac g p, rather than s ith che cotsl numbee ol
essiniuees in Lhae grrup alw lailed the Tiest s Renard Sreickland, The fPeesis
teace Facte, AALS Mpwsl p1ers. Mov 2000 a0 5 Ieing this formoalntion. the dil-
ference bebween Adncwe Acericons. 265 and whites, 2470, 95 ouch less. [ lelirve
thal Lhe arigwnal fonoulation ol the *persiswenee gnp? s more useful. and mare
digterbing.
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completed law gchog] will never enter the profesaion.'® This
“persistence gap™™ i3 ene of the reasons that the number of
non-majenty graduates in the profession has not increased in
any significant way over the past decade, even though the num-
ber of non-majority 2tudents matriculating in law schoolz has,

VTl More Perverse Effects
al  Ihsconenginge Nog-Mojoroy Applicents

There is another way in which the bar cxamination moy
porversely atfoet diversifieation of the bar, Anecdotal evidonee
suggests that non-majerity college praduates who are awore of
the dizparate impact of bar examination performance vn Llow
school mraduales of their cacial andfor ethnic colert may often
eschow legal education in favor of other professional schools
which do not have such daunting post-praduation test bapris
erg. B ‘T'het i3 to say, osmcellent nonermajority ziudents who

143, AL OnE fonmentator has neted, "o many pood lawsers are bein@ loag
s L0 buaky preoply wohio naght con wlees jue by served are haenag cler Jegal
reeds o spmer Lecaoga of 7 Haady, sepra oole 162, 81 2% Leo BEomere., who
theired ke L5240 at the tune the anudy wac released. wones of the * perisience
aap,' [ele g conelucle . that an represante 8 sEnilivant (04 70 the prefes-
firm.” Len Poamerg, T Pl egee thed Baee Peammedleafe Do, B Examdicrd Mo
1996, at 11, 15
4. While clwere 1= no G esplanation ol the peasonz [or the persistenre gag,
a lritertn the Micnaznta Thar Examiinees Iramthe [eans of 510 ABA acetadited law
=chonls in thnt seate provides 8 poss; ble explanatien Thew wroks,
delaying anmjssinn impeees swbstanna | roacs—ha cosks of Tetnking the: Thar,
Lthe rosts of preparing For the Binr, and the apportnmity ¢osls asseciated with
Inse nr delermad emplaymend wntil 1ha rerand Bar is sampladed—ahick ad-
wversely wAecis those wickowl sahetancial ecopomic rasnaraes. This
cunse snme individoals Likely teozaccesd an a0 zerond ntbempe wa drap oot et
Else pracass.

latler Jeam B 'Thamas Sallivan, Tlarry . Hiomawanih, Eiwin BottarFass & neid
T, Link. Ww State: Baard ol Bor Esamicers, Mat. 9. 2000 130 file with anthorl
185. T'he numhber of non-majority smudene:, pamicularly Afnean Amercan
sLidlenis, acceplesl 10 neg nitending A QA.accondited low rehrals bk plateausd. or
eren declined. siner Lthe #nrly oinetijas ol the heipht af affrmntive ackiom effpnis,
Doz Dimerred, supre nooe 21, a1 E5079. olthough bar poss ente oias eleorly not
Ll nnly caasel Fuctar, e supr nate 19 The pareeotaze af Adnean-Amerrnns
ul'.l!.:lln:il:lg law degrees in 1999, £.9%, declined from 7265 90 M9EA7, [aw soino.
Anblzs=ics Cauke i, Bleaosnamy Bararcoos 38 tRLVE R, 39 thl V1.8 1200, Sae, -
Jawes Padgers, Progeess Bits @ ®Wadl, fU8 AL Sept MUK nt 94; The Commission
un Racial and Ethnic Diversity in che Profession, Moles 66 o 20008, Progress of
Mimrwritres 1 the Logel Professiae, 2000 A B A Qoo o Rt aan ETrw
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might well be fine lawyers and bring access to jnustice o under-
sorved communitics, 2 are dissuaded from even applying to law
sehool BT beczuge ol their belief that the likelibhood of ultimate
gueeess, 0., admiszion to the practice of law, often long after
sraduation,’® iz only slightly better then three out of fonr. ™
This belicl cannot help but eneourage or persuade them to look
clzewlhere for their subsoguent edocation and occupational
choices ¥ The Law School Admdzsions Council's statistics on
LEAT toakers sooim Lo bear this out, with flat, if not declining,
hurohers, at least through 2001, for Africon-Amencans, eaps-
cially Alrican-Amerdemn meo ¥ And, of conrze, there i3 a well-
founded concern thal statistics rellecting the lower bar pasa
rate of nons-majority students will affect the admissions palicies
ol law schanls seeking to improve their standing?™ and will oth-
crwize “"templer] [theivl cnthosiasm lor diversity,"t glan de-

Dreprai™ 1k Tnk PROFRSAIE, Fepord subniary af hitpedwos w phanet argfminari.
Tiew' publecationsmilesioma himl H=ae vasied Awr, 12, 20035,

168G Sew Leoapett o1 al., sapra ole L3

1EY "Toothe exbenl that qualified minerity vonth are diaeovragad fenm mrek.
it a legal career becanse of an unfownded beliel thad whe bar sxeminacion will
dHnmataly preceat then encie 19 the Jegal peodezzam. o meal disservics i deone te
1he legal profegaudn, the i by o ily and all Americana” Bamasey sapre
menle 115%. AL 5.

1B8 S aypra s 174-75.

)

L5y The poaer of p test bt effect ihe decupant poal is nne chat hos been
dermigaziraled a1 the andergraduace lewel. When Blotes Calloge did awny with rels
aneean the 54T, & predicwar similnre ba the LXAT which Zn burn partind by predicds
ihe bpr renm . ses poold of nppheiots dramatically ipoeased A cumpensen ol Babes
students wha valunoarily submicked AT scores and those whoe chaze not to do as
shnwrd a decBarpnrs nf speme 160 points cn Lhe exam, hod me discermable e{sCL wn
acadrmin prAfprmance ar praduation taces wier admission. Hugh B, Froce. Sorfifye
eng the Crear Jor Diverssty ard Affirnerive Aovon. Ceenoniece oF Haceeen Enoc,
Mnyr TF, 1995, nt Bd. Hondredy of crllnges have Enblovesd suil aod “applicanl poel s
dand encallend clesses have becens ciore diverse withaol aoy Juss O avalenis qual-
ity accurding ta Cambridge, Mass -based Fuir 'Cest. 80fie Bahoo Two Clewra for
e End of rie BAT, Cllave1m E oF HicHER Evce |, Blar, %, S0, ab R1E iquotng
Caoileradpe, Mase.-baaod Fair Tesds,

191 Lavw Scleed Adhaassion Coourn'h. Slalasiocs on ABA Applecanta e gl Pr.
el D9T- 190 Lo AHRI-2040 Gon (e with autherl “The peak tor black studeni-
weay DEHE ju 1984 -H . | [eind chen] declined wnol the §508-99 sppduesnl year,
wlwn the actwal nuabae of Weck applicancs eraoded e B 2T Fenm B,216 v [5497.
T Miankrme DaTapnie sanee nobe A5, at 33,

191 Sew, g, Bolhmaye, acpeg nole 124, an 705 LAl law seheal may poaz s
|US Bower| rack And abiliby 10 recrsit s bag righ of i1 admite p signifcant nombary
of bon-atandayd 1uderls i

182 Haddon. sagerz nare 72, abk 721
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creasing the number of non-magonty low  stodonts  and
lawyers. "™

By Effects on Moi-Maforiey Stuedents” Educatioral Expertence

A final, intangible but negative effect 1s the possible exped-
ence of nin-majority atudents’ expectation of feilure. To the ex-
tent thic expectatian exists, it 15 almost certainly exacerbaled
by knowledire nf the lower [rst-time bar pass rate of pradoates
of similar race andfor ethowsty. Thiz notion tracks Claode
&Steele's important and provocative work un the impact of what
he calls “stereptype threst"—which may oepalively wilecl Lest
takers beesuse of their pender (os joibial sork 9% rues o
lanpguags.

This phennmenaon adversely affects the performanes ol tra-
ditionally stronp, acedemiczlly vnented students on ipgh-
stakes tests. Aceording to Slegle, "sterpolype threal™ arises o
testing siluations in which such studeol: "moust deal with the
possihility of being judped or trewted stereotypecally, or of dong
something that would conform tv the ctervolype.” either Lo
others or to themeselves % Onee a8 stereotype becomes celevant
and the test 15 seen ss hoging un une of the qualitics that are
related ta the sterpolype, students for whon the slereslrpes has
lmen Lrippered perfonn significant] v less well than Uwse whio de
ot Tl within the same groop. As Wegner notas, writing about

Steels’s work, “[Uhe phenomencn dees not depend upon indi-

viduals' past experienees,” or the costenee of widespread 2tig-

194, ¢ Kune, supra oole T4, ol 21 Iwarmog st pressures JToun 05 Mea
ama Woriad Mepor! rankings which include LEAT scoces will negatively afecl oo
aary ardmissuaesl

195, Stesle originally teated iz hypetlhesis an mabe ad Fmale sladente take
:ng a dillicuit mathematics Lest, Cluunde M. Steels, 4 Theeat in 1he deer How S
aviteare Skoge Speeffecmor fdestiry and Meaberoiaes 5F &4 Peecsl 174 B
11237), The work way thew espanded wostalice e same bypetess e aeo-negor
tty takers. Claude M. Sieele & 0 Awronsen, Stereotvpe Thoeat cnd the Test Per
frmance of Acedemivally Successfel Afrcee-doericrrs. 1 THE Black-WHITE
Tesr Houvne Dae 401, dU-04 (Clorsopher Jenchs & Mercdinls Flillips eda,, 1R
Clande M. Seele, Evpert Repor? 1o Grafr v Bellieger, 5 Mocn . Foce & L 439
HIEHYS) hereipaller £xpers Report|; Claude M, Steels, Blrcl Srodeeds Lo Do ra
E.'.l:,l.'-n:r:u:rli-'.l.':.ﬁ. M.T Taiks, Aug J1. 12895, al AL,

1BE. Steele & Aaransoon, aupnz oole 185, ot 401, Fur |r.|l:l|"|l.rdr.l|u_g'.|l.'&| TRARLNE,
sSieele bay prioacily studied bugl-aclievng students, bor here s oe readcn te
believe Uial “sereolype Jeur”™ doee ool affect moddle ier giedente woal leasl e
sure extent.
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matizatinn  in  society, “but appeara o he sutuabionally
triggered,”"

Thus, where there iz a stercotvpe that Afmican-Amencans
ar ather non-majority students cannot pass the bar exam, ™ the
very existenco of that stercotvpe, despite the fact that it i3 not
true, wilt negatively aflect the bar exam petrformance of other-
wise fully competent non-majority students, The nisk of stereo-
type threat is highest on high-stakea tezts with substantial time
pressure—sn accnrate dezeription of most law achool exams,
and even move true of the bar exam. The bar exam iz the ulti-
mate {3z woll az the laztp timed, high-ztakez exam for prospec-
tive lawyers, It i3 not unreasonable to posit that widely-
reportad studies which show that non-Hiapanic whites are sub.-
stantially more likely o pass the bar exam the first time!# cre.
ates precisely that stereotype sbout all African-Americans. The
falze atergatype—that berause von are African-American you
cannot pass the bar exam—in turn, negatively affocts the abil-
ity of African Americen applicants to anawer queations oo the
bar exam®" artificially depressing their scores. potentially be-
low the pasafail eutnfl. The falae sterrotype of incompetence
may ereate a vieipus oyele for non-majority applicants in whach
avzesament b competenee beeomen problematic. Sadly, the ax-
wtence of the aterentype may alan deereans the learning expear-
wenves M non-mejenity sludents throughout the course of their
bawr sehorl educalion 29t

¥TIT. Why Thia Bar Exam?

In summary, the har examination, a5 currently confimurad,
actz as a powerfu] barrier to the profesaion, albeit a temporary

147, Wepner, daapre nute L0,

13 The fact g, of ceorze, el el por-magdrily slodenls who prerasl
Laking tlee bar. Jihe chelr whits cowsterpars, 3o pass e bar, alllecg s oaor by dee
gare perceniage om the free bhe  LSAC Bhrdy, srpra oule 45, al 36 Gl 143,

1TEl =ee 2. Klan & Balig, sopen peda 157

WML Fov Bnoexplanation of hew chis econrs. see discussaen rgfn nolas Gh7-10G]
and accapansicg rexe

WM Fe e g Handp, siepra nate UGZ, at 285; Wogmer, alpea naks IR Steals
nntes that 1he stercatype threat'miny im poer che cest parformance of schip-idenci-
find Afrigan-amcrcans students in bwo ways.” Steele & SAaroagan, Lpra noce: 195,
at 402 Tha [est ix test podermance He Arseribes tha sevand a5 follows: 0 sieen-
oy T Lhraak presisls ay o chronic lewlure of the scheal pecBicmanes Armidin, il may
force ihe affected sludents 13 disidenddfy with that demain™ fid. jcitadons cmoitked .
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ene lor the vast majority of law praduates 2% Although some
applicants may suffer many tahings, and liverally wail years
before they are admitted, almoat cvervone will eventoally be-
come a lawyer, Whether the wait results in increased cornpae-
enee?d 15 however, certainly open b guestion?™ The bar
oxam clearly haa o disparate impact on pon-mojerity law grodu-
ates, which deprives the profession of diverzity 2% and yet it is
clearly no guarantee of minimum competense te practice law
unsupervised, 1t does oot bemin to test the range of skills and
competencies the profession has identified as noecessary to sue-

et Ascardingr to the LSAC study. approarna ey S9% af all eXanines: odey-
tually pass zooe jurizdctien’a kay edane L8AC Srady, sepre oole 4%, ol 32 L6 10
The S dwez nat includs thess who faal oo cle firsl adnnelealon bat de dal pec-
150, S fLECUEEEL 'Hfv mE nokes 181-B3. a1 ihe pass eate sa. effecnively. even
higher Civen thea, the gquestion is whe all those law praduales wlhe eveobually Ju
p58a the euarn wewst wain for perinds bobwean several fantles (aeading and sdeutz-
sien [ TICEL-Lime paseeTs! Lo several years (07 mulciple takers: befbre they can
practics [pw.

plik S SI:I:'phrt'l:'l Elean sucmaesd Jingorrectly, T belimves Lhal “svsn in jurisl:l:u.'llunu
with very bugl atemdards for pezaing Lhe bar exam, veer H0S af Uie ooty appli-
cants wlluesely pass, [0may cabe Lhew several criey, but ey alliaeely savceed,
rieoar [ilkely 5o 5 vezultof Turler stodyiag, preparation and ather feclore.” Bleos &
Bolus. sipea note 137, 851 1% igaraeion onutbeds Thed aotien thetl “more zoudy” 8
ceguired b increase Dir paee rate Far won-negorily Labera o echoed o the Repocl
af the Maw Yaork Seate oy Exaimi sers, pRORISIGE A0 ieerease b che ppeeing sotre.
fepare paa Secarmmaadarnog, suew nde 18, at 18 1°The Beavd 13 convaneed Lhat
comtidanes whn pasa the wxane on thein gecond o tluisd ettt e, &l that poane,
katiar praparsd Lo enrsr tha prodesana™ 0ne wanders . a9 a2 numbar of law deann
have aipreesed, whethar this “amditionel soudy” 6 of the |2 pnd skills which ap-
plirants wAll acrd ta practice low il mare Likely, icis simply of test taking shille
whish they will nnd.

214 For thaee whe pase atter the Levd v or eleventh try, where b segma b me
highly unlikely thac they Teave bearoed aore law, ratlaer W fomgetlug & larpger
pereeneaze af that whweh they legrned durme law zclool. T have pzzamad that i 13
meore a matter of drawirg the lucky Ne. @ pencil. Here apain. [ do nok mesn w
amggesn shall lage pasces willl be ppor lgwopers, bol only that they ae denoastrably
laz= gordd testi LalArk.

&, The Presadent ol SCHBE leas cungestently Laken 1le positaoy 1hat the lack
of drversaty i the paelezeion ic wol traceable oo mer tle res pongilality of, We bar
Fran, bt rather 'moyriad decien and Gcte pionts along che way that coney bk
v Lhe paucity of mimen by caedidanes wie enter and completa law achool™ ineludinge
FimswfTicrent reasalee on e part of law cdwols bo mlervene oo the educatastial Gl
gk of ghudancs while they ae snealled 1w law seleol 7 Erca Moenayp, Preer.
dgara Page, T Fxaarwgr, Moy, e, 81 5. 5ee alsw Enca bloezsr Frergent's Page,
Nl Faeprnzr, Pk, 2006, gt 4 [0 s, Teking ooly b tle bar examinnption seg-
meod al cha [preleseicns| eondinuune [oF aelucione ovarloola the sonres issuae that
Aemnnd secicdy's ntecnticn ™ For & conflictiog vew, wilh smpressive statbiticg]
dAncumentnting, see Direask Defecred!, aaper nole 21, an 38-34.
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cessfully practice law 2 Ttz facus on "legul analysis,” o radi-
tignally taught throupgh the Loangdellhan case method,*”
provides a dikincentive to law schools to offer more costly and
more relevant skills trainung,*"™ and its existence perpebnstss
the laek of confidence, to whaeh it may inodvertently contribote,
that logal edoegtion ¢annat be trasted to groduate competent
professicenals M

Why then, zhould there be a bar exam at all® FProponents
interesled in profossionalisra must do etler than rolving on the
farl that the large majority of lawyens?? suffered throoglh the
same rite uf passage, " that the profession justifics s soll regu-

bl J:{q'.lgw.-rs-. sapre mee 1, al 565

Influcotial smdies apree Ul e cconmatie s priocenly an echiseement,
best desiened o aveusy spelic acoompdizhmenls in o sludeal’s legal edues-
rno, il o predictor of foluce peclormance, Bveo the nousl acdeot prop-
nrmts of seate bor examinacions da not conkend thot persons mho succeed un
the exprninatian will he compelenl ba practios law.

T [ejtn tagms anvarced).

27 Eee Murnaka supra ncds 177k 12

211k See dizeussion cupra Fate TV

2% See disrussion fypm pobes 14 LS50 ol srompanying ekl

2. This ercludes lewyers ndnuttend in scates which had e, i the case of
Wiacanzin, 5till havel the diplama prvilege, see Maran, suepra noke B, as well as
thnon whm were pd mikped weth wararAn's FeaTIpCioms, See onfra oote 50415 and -
Culimpe 1R e

B1L. The bar exarn o5 olen vefe red booas a rite of passege,” see. og., Tlansen,
sl M05e 11, &l L2158 np 1289 & 13D periticizing justifiration of the bar e A mAte of
PABSATE A6 Sl —ARE aTroTeecnE |l v—an appeal to tradibicn which siys nodhing
alwid e ke mgell This ey, however, b a sercws minnomer. os Edoa Wella
Handy poinis wur

The bor oroan has ofton bean o pared o chat of a'rite of possoge.” Thix is
an ynbrournle copparcon kecansa Eha legnl praftssion diaes nit pravide the
ghruclund] slpperts Ao iy atbanding a bruc nle. There s na paicing nf an
st wich an eldot oF ceach. Thernis ne guided preparatien periad. Mar is
rherg g imvastmenr by e endine Tgnl cpmmonly o Lhe syl nul
vl b b Cpassage " Wil e peeiple neally mean wleo Lhey say dhe bar
Wk Mt of possaps is 'l pns mine, W, voo get rours!™ Accurdingly, 1 rejedt
che “rile o passapn” model ol bt ecim preparstaon. | baetieve Lhie exam L Le
e ke 10 mipala very speific, highly sopluisticated, slobrate mual, foll
al techrieal minntia raeefully anonyed bo 1est o stodenl's rezulve, Thal re
ealvn mnEl b pvidene friom the legdning of thee study pervidd and auel be
szrong enonapl ta Lake A slacdene tbeecgt tie Gwal day of 1he esao, The mens
siuArnls Inarm abaut chr prosess. Lhe lews anp=lery aod Aozl aBe eleers ol T
in trembing the ritoal wish ther wloosr serioasness. reapect and hard work.
The kay is hard wark. Thers is w docecl cencebalion elween Ube gaalicy aml
quantity af work dane and the ¢hanies of auccesd en the bar «xpm The
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lation by a licensing process, 2t and that it has been difficult to
devize a better way, given the constrainta of time and money
under which bar examiners labor. Or to attempt a alightly more
prodctive formulation, why should the bar exam be limited toits
present, multiply wnsatiafactory form™2a

I argue that it iz posgible to create a ditferent, more valid,
non-discriminatory est of A law graduate's minimum conpe-
tence to practice law bazed on prifessional evaluadion of a grad-
wate's actual performance of the MacCrate skilla, This propoaal
is [ounded analvtically in Title VII'as requirements of “job-relat-
edness,” and historically in the context of the 1980 experiment
that has led 10 today's Multistate Practice Tear (MPTY A brief
dezeription of the propoaal, with tentative answers to many of
the gueations it raises, follows discusaiona of the feiled project
of litigation against the existing bar (from which [ take an ana-
[vtical framework for assessing the proposal!, and the efforts.
ulcimakely unsuccessful, to create a more experiential, perform-
ance-baged har sxpmination. @M

hardar, lonper and zmartar n stadanc warkr. che betbor che chanoos of pass-
wng nn the Arst dry.
Handw, Wiy Stedeads Fael, 1537 Mar BA Wi 17 hereinalier Why Stadenrs
Faull.

212 Mo, p@ Nichnal -I Thomas The dmeroer Lowyers Sext Hurdie: The
Seate sl Ace Bomiocton Sveleni, 24 o Lo, Pror. 2330 254 L 1FRE/20000
M{ince semanne nos suffered dhe punishment of the hurdle' several limes, =self
inweresl will naluenlly militnia agpminse arguing far cebem af Lhe system .

21 Therr is o similar nrgument in the anidagoons aoea of L qebusal arelaoes-
mnms Mee Biguelity 0 Lo Schood Adncessiors, svora note 720 Instead of ab
strartly Arfining "memt” nn the bases ol rrares o pencil and paper lesls, law
ychipols fwhase “menit™.hased admissians disperately inwpuect jwn-ougjorily Sto-
denish showld he requierd te die a “criterin audic” which ideaiffes e chacweene
tics ocoessacy far soeenss given the Inw schanl's mission, Sty dhoald Lhea
wilriil those applicaods whe civn demanstrabe chiet Weey posaes: the regoizile chac
urlenslics acd akills. In other words. the job relabed criteris of eoplopinenl Jaw
shuuld he ntilized to oreate eenl cquality in nnooss o legak educatson

214, 'I'hase wha ure intecested pnly in ithe progeead cen tucw Lo b explicalin
al ['wrt XI1, eafre ar Clen, sapnz note 4. The Tide VI discasdion aued MPT haglore.
heawever. sronte impartiand legnl and peliticnl jusiificalymg
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LX. Attcmpts to Change or Abolish the Bar Exam
al Litipotion

Litigation directed at the bar exam’s disparsle impacl on
non-majnrity lew graduates has been unsuceessful®® [or bwo
main reasons. Firat, wherever licensing exaniinations ace in-
volved {particularly where thnse examinations have been or, al-
ternatively required of, applied to, and passed by the very
derision makora to whom the challenge is posed) ?'% pqual pro-
tection challenges have fared poorly.®7? Bince, according 13 Lhe
courts, practicing law iz not a fundamental oghl, > rationa] bu-
aig review applies i Linder that test, the challenged licensure
examination i3 entirled te o presumprion of validity *20 which
haa proven difficult and, in the casce of challenges Lo the ber er-
amoination, thus far impoasible to overcome®?! Where bor od-

215, Ser the extensnon disriassions in Ropere, sanm note 51 Hantk, agen natke
152, and Yaughnu, supra ortn 57,

?16. Hunot puints cut the penerationn] camphsitinn ol conrts swhech raled om
U chalenges brooght agninst the bar rcam im the L¥N's. He wrols,

M ush ol Lhs slale officials and jndgres whn erviewwad the netinns of Lha vari.
wuz bar examinacy grew wp docing n tlime when minnrilics wene virtwally
tenenelenl 1o our nulian's luw schaels. As a result, oo, U oy, of them hind
any mxposuct Lo mmnorily students s poafessocs in Lhar s schonl Cinsses.
Ilis ool wereasunsble Wwesuggest, as che dissent o Teber e Ficgers 517 F 2
189, 1104 15Lh Cir. 18751 naoled, thot some of these judges and afficiols
prabe Bl slill harkaced presumplions of recil tnfenwely bt blicks, in
pereral, and aspiring black lawyers, in partituler - presummicns Lhat
calared their jud,l:!'llll.‘lll. wien Ly comsiderad Lhe p]ai:tlle' clums H dis-
CRRLINALLDG 16 bar exsminaLss.

Hunt, sy tiope 1943, 48 707,

217 They bag been equally true whe U chadlenges were booaght i state,
rathear chan fede mal cowrl. Ser, N Perstion of Pacheeo, 214 P & 1207 MM L9730
Applicatscn of Peterzor 458 P2d 103 1Aalazka LiFith,

218 Fee e w | Lowre v, Goldesdecsh. 716 Fo2d 401, 418 170k Cor, 1052

PL9 Rewe, oy, Teler v Vichery, S1T F J 10EG QR0 80 D0 145N e
jrcting plninilTs request for aoncy scouliny revies ord placing o heavy hurdor on
thaose who challenge licensure eXmnz |, Seariana . Justices of the Sapreme Courd of
Ind , 56 F.oed 20, 324 17th Cir 19043

220, See. ep, Parham v Hoghes. 431 118, 047, 350 01978

21, Haer. ez, Tielgnedn v MeTighe, S22 F. Bopp. 846 (TL.Ih Pa. LT3 1). The fac
Ll rlam in Defgade wnr senenewhnt diffecent — ned acouahly stenoger - than in
Lhe Saathemn cases ahene minonty applicnnls faced pocrly an the Bae exiom. Thae
Prnnsylvansa Bar Expminers ruised the possing score for the bar exam see discos
siui i Lhie pecenl initiatives 10 cxtend this praclice, xivorn ooles 162250 whils 1o
passeasian ol @ experly cioport thac bo deoseecwoold Jave s "profowdl eJec e the
pereenlage of blacks and whites wha pasaed Wi bar examination.” theiyade_ S E
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miziionz are concerned. courts belicve that states have =
legitimate desire to regulate the profession®™? and acenrdingly
they “treat state efforts to prescrve professienal integricy with
defercnce. 23 Even more detrimental to a succezsil constity-
tional attack iz the notion that

[rletwmelity does wmd requice that g male be the Least reateictive
mzens ol achiesing @ permiesible end, The generu] wisdom of la
stule'sl spproach s ol @ matker for ., sorulioy, & given hat
admission rule oced ool s the most effwete mesns of eegulating
bar admissien ... Mocis ol celevant that some unlaroness resulls
from the applivetion of Uhee rule ¥

Although no fundamental rdght is implicated, the racial diapar-
ity that demonstrably ocours might suggest a higher standard
of reviesv, bor that argument has been foreclosed by the Su-
preme Court’s decizion in Wazhington 0. Donig % Thos, even
when plaintiffe have been able to demnonetrate thet Aforean-
Americans are disproportinnatzly unsuccessful nn a state’s bar
examination, courts have continued to insist on the retional ba-
£ test.® 2 Attempts to impart the stendatds of Tille 811,27
which protects against desparate impact s well as discrimina-

Sup[.l. at 345, The cvud, heavewer, Towed o deecrimoabery intenl of parpogc  Aa
lu blee prainlill's second arguanenl, baced on expeet cesbimony, ' al BR-UT Lhat
e brar eawin was oA ratiomally reloted o 1he proal ofiozunng dusi oo n cenipe-
leoee. Lhe sowel 5i.r.||].|]'.-' meaeaerlod the matices | olacenship ost and Teand, Bacod
uny Tyler and aly proweny, Lhat Lhe escay and mubbple-choics 22 am wes perpnssihle
o gl BT, See Hunl, sicpra oole 1525, a6 251-50.

LA Bew, e, Bales v Stute Bar of e, 433 U S 3580 361-62 114511 For the
alale’ s welaresl in claracter amd llaess, qee, e, f0ore Grfhiths 403 D5 w1y, -
FAENEERIR

233 Segriono BB A Ak 384 iciviog Selwonacher v M 965 F 24 1963, 1166
Chl £, 18RI,

224, [&. a2 ¥25 lcildlioos omolkeds

225, Woshingtnn v Tiavis. 426 114, 228 19746 dwlding Lhat, io order to moke
rut an cqual pertectinn violation, there musl be proof ol digscromingtury rncnl por-
pisie, erjecbing the: ase ol despacate impiccl Lhewry i conaiat wluoai casess,

2260 Boe, g Tyler v Vicleerny, 517 FL2d. 10ER, 3031 15th Cir. 1975

Q2T 42 LR C & 2000 {1554)
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tory intent, into cqual protoction analyais®™ have been entirely
unzuecesslul ™ as have challenmes under Title VII flself 20
The Tide V11 challenges have failed for tero differeant rea-
gopnz. First, courts hove been unwilling to concoptualize har ex-
pruiners as employers, labor organizations or employment
agencies, 4 thus exeluding theo Iron coverare under the Civil
Rights Act.#¢ The Tenth Amendinent has also proven a bar-
ricr.233 In the single case where 3 DHstrice Cooct beid that the

%56, Unalde wr prove descriosialosy oelenl, ind =tk Lhe constraines of Wosé
engon 1 Dasie, Lbgents challenpging e dispurate unpacl of ithe bor sxaminotion
arpued thal “lhe bar esamonadion should Asl be viewed wilhin the iTumework of
Lhie Lraditivmal equal protediion aoalyaas, bt Lhat the bac exeminntion shaold be
conymdered in light of dee Tasle VI desting puidelimes promulgated by the EEOC.”
YWaughres, sagra oole 37, 4l 44744 n 45, 17 Tille Wil slandlerds apphed in the can-
clilulional aoalyeiy. boweever, al least uoe vourl ceview ing o chullenge ta the Suatl
Cacolusa bar sxam would have Found the bur e2an antonslibutiooul. Rickardzon
v, MeFadden, 590 F 2 744, 744647 1dLh Crz T8 =0 rehg, SE1 B 1130, rerr
derciead, 435 LLS, S THT50 1" [We believe e revord iy inadequozie o deminArule
vidier ‘oo ren’ preduwetive'l, ‘vonlent,' or 'conslrocl’ validily wnder professwanally
greplable melhode, Tl of we wers Lo detericone That 1iele YU s2ondards wece
dpplicable, it woutd e pecvazars oo reverse aol Jeclare e Saoth Canding Har
Ewaioicalion vomatiiotmnally jevalid.™.

268, Tprer G1T F ol ol 1044, 1040 .98 Bop Feffervon v, Huchnoy. 406 L5, 355,
S4d-58 1IET21 dciting Jaows v, Vallierra, 402 L5 137 11971

ix0. Sve, v - Furnzh v B, ol Comm'es of Use Alda. State Barc, 333 F.2d 948,
48 1ELh T, TRTEY Thelding Lhat there us po basis lue distingaishiog Heler on the
Tarhe WL graesdiant.

UEL A G0 G Rl 2 000, Ko oalso 42 DS § SWINET-Od - ddaliaing
“winpluver,” "emgdeynent gency” and Slabur imgunizalion” respeclivelyl,

252 In an nalmpous areu, courts hove relosed 1o appl}' Tille %1 af the Cavil
Fughla s, d2 U5 0 8 SHIEIAd 063 TTHY) te Lhe MOAA wloch imposes eligabal-
ity Peguireienls on medkber inslilulions, despile Owe Fol Lbal Lose reguirenenls
Teovrr i clearly dsapaenie mpacl an nan -mujoTsty studwnn wihlotes, See Cacetan «.
RLaA, 1898 Fod 107 03 Car 19550 rewy 37 F Sopp. 3 54T E DL Pa, DR Fae s
dgtugzion ol Whe dispare L vavial impact. see. e - Henneth Lo Slaropslore, Cadore-
hiirg Propusinores Race, e SAT L& ehe NO44 W STan L. & Poly Bev. 1410 142
1M Al che LvsEret 500000 spraen oo Ceremtare, For aodsaemzsion af wwsoceeaatul
chia e ey e aliglblicy regwirements. e &olbar Hoal, Cecetoe o0 W8933 Fieen-
bled The Frguwd Whie af Peapogtom J8 by sbe NOAA 110 Tea. L Ere 273 282-48
CA The Citraik Ganrt in Cyretan welil, allernatively . that 1the NC&a 5 ool
sohjes w Ticle YT becawse o is nedther w “sndeeect recipien!” of federal Dinncial
azsiRwnne. i A Scaotralling nsthopedy" owee inveibaticns which chemaelvae pecrieg
fateral gemckance. Reremd Caaes, Peile YI—710en Oorceet Biphalds Vighel ity of
Stradanide s Trad Boores as ¢ Ooegarent wf Cresfonng Adhleels Fligpehdiey Hegraere.
merrbs—iLeean ¢ POAA. 1B B34 BT 0l S, LN, L4 Haree T Rev. 947, fa9.
Al 12

2771 an allermatve formalation of 1thog argumeoi is the comeheion rpwrs
hnwve drawa froan Teoth Ameodmaont nnalvas Lhat *Title VI dores oot npply to 16
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Board of Bar Examiners was an "simployer” because it acted for
the state in heenzsing profestionals 23 the Court pevertheless
demied plaintiffa Title V11 claim on the grounds that prnciples
of lederalism prevented the cxtension of Titde VIT test valida-
gion seandard=** to professional licensure examinations, 24

censure Wsiiog.” Dinpn Pualin, Ser Busstiane fm_l:!l'emm.'f.':l,g Tracher Teeting
atd Liceasing. 00 J.L. . Etsuc. 354, 587 (cilulwn amatved).

4, Woodward v Wa WA of Bar Exam're 4300 F Sopp 211, ZMHE D Va
1:6) Rogers makes v sbrong, aad o my mind, compelling wemumenl Lhal Lhe
Chereiet Court gpipien i Woadiearg wns carmeel, Ragars, sepeg nite 51, &t O7T-540,
Hi: argurcent 16 premised on tha thereagh nnnlysis of 1he purpose snd reach ol
Tarke YTI wn Sibdey Mlem] Hoap v, Wilson, 468 T.2d 1338 (002 Gir 18750 dex-
tonding Tible VIT mvarppe Beyond & diccer employment palrtianabpl, whch at
lemst remains Lin the DUC Cirepi bl prodl Tews A more recant cage . Mornaen v b
Bd. of Peychialry wind Meurelezye, 208 F. Sopp. K52 00T 1 146 sunbimarezes
arcns g whickh Hhe Sikboy appronsh™ hne heen foccesafal [y £oplayed o etend
Ttk ¥ beyaed a divesd rmployment relgtinnship. There i surrently g aphit an
ihe cireuld, with three cirowits (the Soaong, Fwth and Nioch: tabayrs s @f pans e
viaw al the cowerags al Title: Y] a5 extending heyend a Title VAT plomtifT's i mat”
emplovay, gndd thrae ercpets ‘tha Thaed, F9fth nnd Seuventhk tabing the sl eamy,
narred view  Bnool Mexusin . Balueadars v Quliferian, 391 F 39 372, 3008 w4
(9th Car. 20MG Cen hane | (Hlugfeld, B, disgendingl We hnore: oow ereated & gjronit
sMit rm g nalinnnl wane af grept importnnee T

&0, These slandards do, howeser, apply W ve-licenauee wste uoder Tk
VT and acalogooaly, weader Tiele DE To 1954 e Obice of Creal Fogaly of #le 5.
Nepaetrent of Fducabon, tl apgercr which delerzores avensdiling erganreations:
T puufeszivnal 22l mcludioge law acholz, publizbed 2 ceparn which appeary
Aadopd 1o Gropggs teal For igh slahea woclog, Dane] Subobeick, Gedbee ro iy
Lo5a T Heliapn Egeely by Laftersd Bvadaanng Gipereers Fian far Kecdiog Bove
Punlecmaraess . 40 How, LoJ, 141, 193 120000 relowyr WS, DEMT ok EnocaTiad, O
FIrk GF il FBanars, Noworscripedatiod si Hicn Srakes Testias [HEEDN Tha
rapnrl includes this definitian

ITe wae o aoy educalionul Lesl whoch bas o spmilicaal desparate inpact
e oneon bers of 2oy partivolar cace, naliooal urigiae or sex i@ descroniz sy,
oiad v viclataen of Tille YT andfor Talle X, respectively, wiless i e oduca-
biemeally oecesaary and there v oo praclical alternalve forn of guseasinenl
w el would meer he educatiovnal inslu lios's educatooal nesds aml souid
hiave lozs of o disparau: n:pact.
ool 143 nLId.
When tha repart leakead | £, at 1453 & n. 14,y preeckad paneemn in the tes1ing arkah-
lishment particalarly gt ke Cnllape Board. which edminisices the TAT. See odso
Mueller, supro sote 32,0 nt 202, 24798 npd-11 Aldhough [ knaw of na Inwsgits
brought an ke hasie of the Bepart, and 2 eopeat Lhat nawer Enear at 1the Thepanl-
ment of Fducacior may nat wholly embrace k. 1the migrntinn ol che IFriges pesk b
the realm of high stakes testing suggests the validity of the apprearch atilized heee.

24 WoodnaarS, 420 F. Supp. st 214, See aiga EECHT v Sup CL T KM | 1D
FaR. BEury. FRoC. Cos, L BMAL 438, 42530 11577 bille pecommi s bar exmniters
wrg gl plivets ot porpeses of Tite V1L fuoael Lielle dupport for & audicial cee
structing af Titla ¥ T whoeh woold allow i Le o5 pand iola an areq wheee the Tedaral
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Those decisions seem to be based on erroneous premises, 237
Lo be disingeowons>* or just plain wroong. Nevertheless, Titiga-
tin has clearly nnt proved a profitable path for compelling
change.

The legal argumenta employed, however, especially thoze
utilizing Title ¥11, provide a compelling analysis which incorpo-
rates che two rajor concerns ahout the exizting bar exam—the
lack of conneelion betwecn the bar exam wnd Lhe actual skille of
lawyering {or “law per competence™, and its disparate impact on
mm-majurity pradoates. That analysis suppests g solution e
Lhese coneerms. Althouph eourts bave held the anadvsis const-
Lutionally and stalutondy (as yet) inapplicable, the seminal Ti-

judicinl powier has beeo traditinooily resincoeed ). The questicn of whecher Title: %11
is npplisrble o steke liernsing apenries noting Fursuant oo tha genta’s polies powers
has alsn been answered s the negative vn ron-bnr casrs. see, 2.2, Haddnek « BA.
o Theptae Bxamrs of Ca., 717 FLB 442 (Sch Cir. 1985 Bat'l Org. for Women .
Watepfronl Comm'n, 458 F Sopp 217 E DY 197% Bt gee Papenlilla v HH
Facuwg Comun'n. 203 F Sepp. 0B A0 NH. 19740 movon o disnnss decided oo
dufierert groewnds, 500 F. Sepp, 2310 2835 (OUHT 15750 1Tile V11 Feld b apple L
MHRL For an excellent angutient for Lhe appleabolioy of Tible VT, gee Bugera
suprT idke 31, 8l 37083, a5 well a9 hes dizowssion Uoal Tole VL accoully presmpcs
state licensing =cleows which o woal of its prescnipuunes, o sl §21-25,

237, The cases which refuse W apply Ticle Y0 w stale lceasing cases because
uf deference 1o the stale's polee pooer. ogp. Woedwerd 120 F. Supp. at 214
SR, 19 Falh Exrl, Pros, Cas, a1 d49-50, agsune 1bal the purpose ol the bar
eaam iy e prodect he pobdic, Many commentylucs argue Lhat il real purpuse i
anti-copelilive, Wt g, Lu Liml wacley anta Lhe pn.\l'es:clun vir i lo coennlam leich
galamee aodiar prolils for Luse wld are sl cocved, see e 2. spprog DKL ACCERpa -
wa motes TET-23, Al rmatively, gy L hawe argaed Tere, 2iprg aoles 126-910 and @
i lveery have alee noteed. the claim thar the bar ean protects Lhe publie i ealid
becauae 1lie Dar exean doea near effectrely teas the skills necesaary ler competenly
lowyeennyg. see. v ., Huwartly, atipee oole 11, an S0 Tent, arpee nole 163, ae 71R]-
A Crelukatg the “MiAly af 1he Bag Exac @8 4 Task of Mo Conlpersnee’’, and
ae doed nor requiwe delererce 0 B #lale’s police power

dod, That 15, the mststence an 84 exeeiavely lieral veadmng of Tiwlc ¥T1 un-
denanues Lthat Atatutes porposs of wnsoring equalily of appertumng i emplay-
rer, by profibcbng disceiniieatery practizes ihal afTeel employees o0 pobeskal
employees. Lncontras, the decision o Ass'h, of Wercor Aug, BEdlezateea o Dalefor-
aaz, @ PRESING i s e oo holding (chise jodges dissenging on 1he wsuel thag
rhe Califnenis Edvwcacien MNapartmeni. which dazipgned nnd adipireecerad tha Cali.
iHTHA Bazic Edwcation Skills Test o2 BEST), & parrequisste for eeachane in Califor-
g pahlic schnels, wes coweprd by Tkl W1 even thowgh 1 wag net & djpece
ampopvay of parsens taking the tesl, Ass'n o Mexiran Am. Edpeaters o Califernia
2L F3d el 554 Chhy Cor. 20H0Y, nnat Ehe: mappsity apipian's aerntion thnt 11 bree
16 ng prardching Nieanxing' cueeptinn oo Ticle V117 i2. o1 &3
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tle VII testing caze, Griggs v, Duke Power?d? provides analytie
grounding for the propesed PSABE.

X, The Argoment FProm Criges o, ke Power

Crigae held that vests which are nat "a reasonable mewsure
of jolr pecformance™ ar which do not “have a manifest relation-
ship (o the pmplovinent o guestion, ™ constituts an impermis-
sible employmend practice when they have o dizparate impact
m racial minodticz. The Griggs coencepl of “job-relatedness™
was more Tully explicuted by refercnee to, and relianee oo, s
nse ol Bgual Empleyment Opportuonity Commiszion {EECC)
pumdelines and interpretations i Albemerte Puoper Coo L
Moy 241

The (ripgs fAlbemarfe analvsis, incorperated into Title V1I
by 1991 resloration lepislation,®? requires theee steps, which
cun be applied usefully Lo the bar cxan.

Al [hxporaie fmywoct

Tn the first step, the plaintiffs must demonstrate by “pers
zuasive statistical ewidence” that the challenged employment
practice bas a disparate impact on A protected group. Protected

SR 401 VLA AR 4RY, A6 (19T Alhoogh Derrges wewe smplicitly sve rmaded
by Wards Cuove Laching Ui v, Anteon, 490 U5, 644 1188 where Lhe Coael re-
placed Srgts' sircl reguirement of @y allincoabive delewse ol busowess ey
with the lead =loiagnenl “legitimole lusinesy porpoge " and codiabrabuesd borde e of
proal ard EFroducbion B leave e burden of perauaarnn wakth the plaueart even after
 diwwingg of dingracale aipect?, Cenpresy efeenvely mevereed the Supreme Courl
aned cewnrAted e Stegs Lest by enoe Lo the Coeil Blighibs Ay of 981 Pub L.
LE02-146, &8 LU -10, 115 Skar LFT4 (1951 The 1991 legpalammn "re-parabiabilad)
Lhe three sley dader wed ailvealoon of proof aclealated in Griges siad s proegeny.”
MEpwn g Boser ik, | Evrrarmedr i eaeas § 237 156 andd . by ite [amia-
larpee Ppckere, made claz “Ehal dhe termo hosness negacaity” and 'job yelaed’ ara
imenaded L rellect dhe cenceply enoisziated B che Suprene Cenrl o Groegs o
Lk Proaer aril i ochey Saprere Crork deigrong proe be Wereeds Qove Pockigy
G Aktannn S & 2adi el 137 Lesan Beer § 1TSSy el Tyl 28 1531
Cherprelive Memeranduiob, For o DAl dizevzz i of 1l leprizlative Ristory. =g
A

290 rarmnrs 46K LG A 458

21 Alvemarle Poper 2o v Boady, 492 U5 403 (19750 [l was naoe nnkil
Aldwbaaedy thar tha Courg explawnd how o defondnnt proved [Lhel jabe ralanedneee™
raguired hw firiga Hresep, eigara noke 239 5 2-ah

M2 Sere Oivil Rights Al 36 -1 For o Lherooph digeussio of the inrend
ot npaet ol the TA9T Bepielataen on the Orat pronr of e Qeigas: wear, poe o=
AEIR, wFa nple 235 5 Y
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proups under Title ¥T1 include racial and cthnic ndnorities, Al-
though bar examiners in most =tates have iniled or refused to
keep ctatistics om bar passage based on race 248 those statistics
which do exist, primarily lvorn Californio 24 buat alzo now from
the LSAC 53 demongtrate that nob-rmajorily stodonts, particu-
larly Afrcan-Americans and Hizparics are repeatedly and con-
sislenlly less successiul on first-titne bar passage than majority
graduales, 46

The evidonce which existe for racial dicparity and bar pass
rules clearly establishes disparate impact, a: prezently de-
fined. ™" thus meeting the (st prong of the Griggs test and

244, Sludees of the bar eraio have conzEsently called oo bar axanomery o enal-
I wwch cnformadion @nd oodie i avaaballe , See ABCNY Bier Ropuan'. ziepen nate 3,
al 11. Har Swaminathan Hegers & H. Jdane Rogera, An Eureasianioe of Boeouel &
Bt iy o Hor Fleeeda Ber Evaemeextive, Final Bepurl subietded 10 L Racial
& Enlicne Baas Slody Cacuorugassn of Lhe Florda Swprema Cowret 30 0199911 JT0M
Regord, sirpra e 1%% Frior Lo pubiication of Lhe 1L5A study, Profeases Knthe-
riste Wauprlaay swied, “hlcle cwoprehenares and accusale data Alk-ul bar passage
rates Antagy o] ond el e gronpa ciats nntenwide " Yauphos, grpee poo 37,
al 426w & loollecr i eariver valle for ollectsn of datal Cecil Hual affera g gnm-
preledsive digeossion of e gboence of debe. Hone, sepsr nole 162, al Thi-353.

244 Fue vsanple, Howarddr ot 11 peaude of the July VIR ewsm whopes, of
firat-Alme apirdcanls w e gulended ARA-approved law sehodds i glierng, W20
ul Wltes pagsed, cempaced witls 51 1% of Blacks. 64.4% of Hispanics, 74 45% of
Aorans, il 19 o abhae mnoeicies. The disparitias were gigilnr for Tirgr-gime
tAhers From sut-of-uiae ABA-apperaved 1w schoale . " Howarth, arpee nws 11,
wl B3 & na 24-26. A 1987 anbicle Lists the Few jurisdictiors which dhen kepl soadi=
res by tace npd ochnrsly Thannpee Holloy & Thomns Kleven, Wiaoriona cad the
Fapal Pacgaceinn, Cursent Pliefrtpoes, (ermens Harriers . 12 T Mo [ Hee.
Y, 8N4 1997

245 The LA rumbers were selbrapnrtrd by law schoals and. theeeinre, ore
ned comprehenzece, bl they give o genernlly pnsd picbiaee Indevidual stakes mage
have made cecordys an nne o megre yosirs, thes wee eollgcted in Hoane, supra oote
L3, al 726-25 & n0.

246 I oar 14

247 The eoutn o Tyler v, Yickeoy, 717 F.2d LAES, 128F (5th Cic. 13750, huand
thar. the fers proffeeed by the pluint@s mec the frse prung of the {eiges best
RIS regulatenn: create a poesomplion ol dusparale impact wheo the numher ol
surrssial nensmnjority applicants is less than 0% of Lhe successful muyjurity e
plirnnts.  1Jmifnrm  Croidelines on Empluyee Heleckwon Mrocedures:, 29 CF H.
§ 1ANT.ATh (2002 Applring this test wowny of e individuol sbate pass niles
vweltich have b rplbrcteal, see supro oube 244 A ACCoRIPAnIYidL Lesd, alleeed inle
cvidenee in rases Bike Twler, ur lhe inore nationasl rales shoewn in Lhe LSAL sluddy,
vupra noibe 433, acticaalle disparate o pact s always demonatrable, For eaaople,
using the 15450 daty, e hicsl-Uioe puse rate loe @pocily Coucagran studeols is
QLETR. Mee swpee node 189 and setvnpantomg Lesl, 807 62 78 509 bl tle actual
prss rinke it Afcnn-Amoericang, 61A0%, & aubscaitially elow than ligurs, Mexi-
can duoericins, TOLEFR, amt Hisgarca, 74 BIR, juet avoid the 303 rule, whole Pu-
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shiftitig the burden to the defendant/employer (for purposes of
this argunient, the bar exdaminers) bo demonstrate that the tost
i5 job-related. As the Supreme Court wrote in friges,

Mothing in [Title VII) pracludea the uze of teating or measuring
proccdures, obviously they ere uzeful. What Congreaz has forbid-
den is @iving these devices and mechenisma controlling force an-
lcss they ore demonstrably a remaonsble measure of job
peoiormanes . . . . What Congress hea commanded ia that anyr
tests used must measure the person for the job and oot the per-
son in the abstract, 29

Evonumic status is not g protected class,*® nor is it incorpo-
rated into Title V11 junsprodence. However, if we want 10 con-
pider—and amebiorate—the ways in which the bar exam
disadvantapes those who have traditionally been excluded from
the profession, it 1s important to inclode the disproportinnate
impact it has on students with limited financial means. #"* That
auch imnpact existe can partly be inferred by analogyr to the
LSAT whach, like other stgndardized tests which predict race
and class,*® wlse cotrelates to bar passape it It s also highly

crta Hicans, 9.35%. fnll belowr st For a general discussion of the staciadicol prood
oocnxsa ry under Ceriggs nnd the 1801 leguslation, sre Bk, s2ent nate 22049

246, Goges v Duke Fower, a1 10 2 424, 436 11971

P43, Spe Havris v, MeBae, 446 115 297, 323 418800 (“raeeerry, stamdoar abone,
iT et B ospzpest clasmfieation 7.

A5, Comrar g examanes:s who passed wath thoze whie fatled. 1the LSAC Bay
Stwdy Tound a e Besnl cocrelativn wikl sociveccooie awlos SSES) fur Hiepan-
et g Banar-fanericany, ol ned fie blachs v whates, Thi pe ncentape of fest-time
pazzers was lower Tir Hiapane:s sad ssan-Saservicans in the Lower-Middle SES
catepgory. and e percenloge whi never pasged wae alse Ligheed for Heose g the
Lo wddie earemoiy, LSAC Bpegly, suph: nide 43, pt A7-08 & thl= M & 21 [am
bed comwpced thar the:e data, sed the colegpores emploved g1 aufficiaotly
ouacced o tabke inle aocount Soloe af Phe specdie hnancial and quade-Dmencial
prablems gpplivants may lacse Fee diseassion (vfrg Artas 5257

01 Two regearchiers who bave looked a0 lane data base: have juend that
LT soures cprre lale wilh SES, Wigllsoan, supra aele L. ot 45395 (revwwing
lhe SEG F\\:I'L'-r:-ll.ﬂ of LiLe EI[.I[.II.IL'MEH by cacefellimoity, SES and ather varialilec)
Thue cotioentaror auggests thar Lhese #ludies ioay shderesitarte the mamtudse
of glee relativaclop beleeen SEE wnd rece by nol adequately tabang tolo edmdnl
1lae e SES wamalde upea wloch Blacks aré bosl duzedvao aged wvis-A-ve: Whikes'
Accuanulaied tawily wealeh,” Willbao C. Bdder. The Bise of e Tesmoreacs, AN
Evacy or tkr LSAT Corvendoonal Weadars, uref the fhacabibinT of Drvarsriy, 9
Tex. . Wowen & L 1Y 1841200000 [hepekafer B of tha Foefoernes . Samilaniy,
the AT cocreleles more clogaly te paretcal meome than it dees v freshman
gtesles, See JasFs Crovas & Dalk ThosuEix, Tag Case dcyssT e SAT 126
L1IFRAL, B Lan Hemgn o o, Tur Eeicn oF ETS 203 419800 See, o.p . Clande M
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likcly that studentz who cannot alford bar prep courses?* and’
or the recommended 10 weeks of uninterrapled bar preparation
slucdy da kesy weall than woce affloent stodents 2= I what 15
known ahont the impaet of ineemapoverty on LBAT perform-
ance can be shown, by pood research, to correlats to bar per-
farmance, applicativn of the Grgyge ket shoold lend peregasive
weight to the argument lor o PEARE 255

by fob-Relotedress

[n Allwwmorle Popert™ the Court adepted the Urnilerm
Guidelinez on Employee Selection Procedures iszued by the
EEOC2" as the atandard by which the Griges test of "manifest
relatiohzhipz to the employment in guestion™# muzc be mer
The EEQOC Guidelines provide, in pertinent part, that any test
or selection procedure which has a disparste impact on mem-
bers of 2 protected group®™ is deemed discriminotory  and
therefore presumptively viclative of Title VII—unless the test
or procedure bas been validated by™" criterion-relaced validity
studies. ®! sontent validity stodies 29 nr congtroct validity soud-

Stecde, Chutvrsionding ey Perfurmaiuy o, e Woa's Quaiavies?, swpena ool e G2,
at G0 [kercsnafter Finderetauting e Berfon ket frapl.

AR Nor, ep . Moeron. sepet nole 4, ul G551,

248 dee Stephan Stenbarp. Heading afirmatas Aeton, e Wees G
FIEN?, spepra pubte 32, pl 3138 CSenpdpgdized vests Tavoy privileged groups wia,
aguids frnm the advantagas thar demwes fran barbar schanling. heer tha resnurees 1n
pmy for expenzsr prep couTses Tl Reae of ke Frestoemecy spegra oote 251, B P4
1*|1werr| pradustion and bar pagzage nombers ne people nf eclar .. may ke portle
arktnbntable gy nan-peadamee fRaLner arRdmRtion wilh the Ananeinl hurdenos of lagal
sducatinn."t

254, In Ueinhinge abuud possille reseaccls prosecta whiich mighl seoee oy Lewesod
wn alleroative bo Lhe bar axam or an sgllecmatiee bar exgan, s @ aurey 8o aves
whilch cauld be seidied will some seholarly qigor, Ses dizcaason ira Pak X0V o

20, Ao disevssion pefta Park XHTDLED emow vy 1w PRATE showld nol disikdvan-
tage sluders of lmited meaps

204 Drrgus v [hohe N'uwer, 401 L5, 4384, 436 14T LD

257, RO40F BLO&L eS0T 1-16000. 15 1)

Z5B. Grogue, 41015, 1 432 The ‘saoalest relaton” languags was eisers Led
in Alleparle l"a.pér G v, ped . 4209 LS, 405, 485 J1570)

v The proops pureiand 6o Tidle 301, noe moce. sex iond elhodcly. @49 CFH.
R 1A07 . 5A,

S0 T ke Tollowisg choree fiabnabe s, [ ropendocr Ceril Hunts edited nnd odi
rorglited vepzion af 1he poleean defitacnn ol erterinn-relnted, conecnl and mino-
arrucd validaten, Huod, snpre guee 1378, oL TEE-AG

361, Uriterion-Belated Yelidation.
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iea,* in pecordance with the technical standards of the
Cuidelines, #

The existing bar examination would be bovd pressed to
meet the Alhemarfe test, As to criterion-rolated validity, in the
only cask where a court reached the azue (although ultimately
deciding that Title VI1 Qid not apply), it lound insuficient evi-

Criteeion-eelnted wolidating i5 cstnkliohed when there e p psitive eoyrala-
tapn betwaen comparatlive suerasa an tha feak el canipa rakive SILESRER AR
some megsure ol job performanes. The degree of thiz relatonship 8 ex-
presssd by e cornglagion creffeicng, whickh rapges foon—1 iz | the tear
e Arer. an the baot, cha worse ond does en 1he jobd o 41 Hbela] identaby of
relptive: Lepk zeomas And rolative yab performance.|.
TNarmaus Bcmwn d Farn Criassmar, 1ouve nvas T Thscimpnsareon Taw 114 (20 ed
1B83). “The minsc cemmanly wzcd ceil ey magsure is supsrvicary ealing of jnb
Tersnrmanss which ig arerptehls if dnneg sna prafassional manner” fd. a1 128 Ser
grnsrolle 200 F B & IGOT.L4M. [HO? 15
2E2. Crnlenl Validatica.

Tesls having cuntenl validatice duiwst eyt 3 cepreseedalive sampling ol spec-
ilied job fwsctivoy vr tee ooderlying skobls necessary be pedvnm theee Fooce-
lizoy. Coes Lhe jab conlenl hos beeo cdeslilisd, Lhe primacy cunyiderstivny
are 108 vesl soaHers’ coonpelendss awd Qeocougboeess o gL preparaticn and
thie represeniativeness of Lhe deul slacld wy s of the b conrent w Le
IR LTELE

Hee Soimrr & Geegapan. sepre epa 3610 ab P00 See gengvreidy 2 C PR
id TRIFT 140-PRFT LA, age oz Gomedianes Ans'n nf WY, Dity v Civil Bare
Cenpyan. G300 F.2d 79, 87 53 Cir. 19600 cort. dekead, 452 1.5, Bad (1821

168, Cnostroet Wnlidntion “Oansicoet validation is established «ohea there s
1 siprnifcant relntipnshit hetweenn sthe bost and the ideokification af =ume tradt.
surh as ‘intcllipenee’ or ‘lesdership,” which s requiced in the pecformance: of Lhe
joh 7 “The issue in ennsiruct coses iy wsoally whether the construcks Themealves
ure related i the perfacmancs nf ihe job * ScHLED 8 GROSSaacsy, srorr ke 261, at
Lo, “Grmestmant validaty s difficolt. if ol impassibile, B prove in miosl cieses aad
requires 0 preseodotion ol empirical daka ... " Jdl ul 154, Yee grreradty Albemarcle
Faprr [o, v, Maondy, 457 115 405, 2535 TLHTIY Grigps . ke M'ewer 3., 401
LS 424 414 (19715 Cfuardians Ass'n o 800 O0w, 530 K20 al 91-84. 25 O PR,
b |BOT. 140 16D7.L50. Ye= aisa Ml J. EIMMER, DHaBLrs & Suiiavad &
Hiczwshls F.o HicHakiss, Dazks anh MarRhists on EMELOYRERT IS IMIb oL
2T4-76 |8 e, 100H:

Yt These clamdarda, fownd al 29 CFR § 1607, wlale nos legally Mind g ase
Tanlillad et deferenee”™ Al fp, £22 175, at 431 *Failuys 1o onmply wath
ihe Guudelmes, ahhowrh nor aucomatcably fatal &0 nnsmpleymens w3t 'dimin-
ishies thee probaviee «alue of (a] defendant's' validation stwdy'™ Ase'n of Megican
Am Edwenfars v Califarna, 230 F 3d 572, 586 nd (9tk Civ 2000 fritntion ammse-
tadi, Mota, howewver, the claim chat "l recent years the wigw Lthat velidity can ho
divided ik thaes rvpes has fallemw oug of fvey Wnlidie = yegarded as 5 wpitary
coneapnt T dnlea O Lanel, Teer Valideteon Whe! ie Ir anad Hae Showld JF be fore?
A. Exapimed, AlE. L1991, ok % & See discwssion gf lenal's work, (rfTa tegt aoom.
TINE ninkeg 37443

63



406 FACE LAW REVIEW [Vol, 23:343

dence thar the bar exam was job-related withun the meaning of
frriggys and Adbernarie ¥ This ia, in lurge part, because suceess
on the bar examination has never heen correlated with "suc-
eess” as A lawyer;?8 che coreelations which do exist, but which
are insufficienl under the EEOC Guidelines, arc to law sohiool
performance??—i.¢. what happena beforr the exam, not after it.
One might more reaszonably demand proof that a bar examina-
tion be an adequate meazure of job relatedneas through content
validation,®= .o, correlating the skills tested with those neces-
sary te perfonm the funetion of a practicing lawyer.

Here, unlike the problems of defining "awecess® presented
by criterion-related validation, there is some general agreenent
aboul “the wnderlying skills necessary to perform [the) func.
tinnsg [of a lawyer)™#* as cnumerated in the MacCrate Report 270
Of the ten enumerated zkills. at best, the exizting bar exam
tosts legal anolvziz and written communication,®™ and, to a
lezger extend, problom solving, ™ Bar examiners have eachewed

265 Kichaclzon v. Mebadden. 540 F 2d 744, 146-47 b Cee. 1906 Bt see
Ads ' m Menicere A, Edveolees, 351 F .30 a0 593 (holding: chal Lhe Dl Sowrl
hod mas ecved we loding the CREST appropnatecly valdnted wwder Tile ¥IT).

BhE. That w, there i wn ertemon-related validation S v g John ¥ (FHara
& Sleplen B Klein, f the Ber Examineloen e Aoegweie Scowry wf Laaanst Com-
gefenced. Ho Exapiren. Ao, 1991 ae 26 M 1*%o acedes have gtlgmplod to gorvo-
late MBE s with sudmess a2 a iAwrer’ becauae of the deffienlty of shcainng
apceemenl s w0 @ valid neasure of zweeesa "t o fael, many would a0 thae che
nutnber wf cornpelent aod unethoead Leewvers e et baa long sopaested the
pezitliny o A negacive correlation coffietene. See, g Edwaed ¥ Hell, e Bar
Enarpeaalions Seewe @ Olasad Pyorpos? 57T AB A& T, 1515, 1264 0 15011 Thare wre
wanY Prosely ndom poent loagars practicing e teeey wha hnve: prared no bor
eRamhatim thac failed 10 elimmmace tham pnd |prevenoaf] them fmm practiczing on
an whsuspeclny puble s Tle bepal profesdun 5 ool alone i dhis failoe teose-
Tully #eflie suepess As Starm apd Guingere aate, Flhe questian of haw to define
sureaanfnl perormanse of kilb instilarions grd pRrticolnr notars within them is
crilid] wrep in develeping larr and valid selecnicn cnkenia and prcesses. Yet, it s
oe Lhak ge i iLR infnney s masnoanscicobanal Bedlings” Sturm i Cuinier, sepra
e 2oghk HIRS Boar see Kidder, sapm nace [l

2ET Sew fogn, DAEAC Stiedy, sigpen oole 43, o S5

B4 Hew muprn nabe M0 ornd arcompanving cexd; st olso cefer act MA1hidn 1.

A FAIFTR § 3RT 1AM

2TE MaeCenlr Reprr, sufra nale L.

27 e supre nabes LA0-04 and accompaniaog toxt.

T2 Sev sugre netes 1E5-38 and accempanydng teal o the esteon that te
Mulistabe: Perdirmoonce Test (MUTY hae been edupeed (oo, io Mew York, replac-
ing onc ocRREAY Gueslion {rom e old 1est b in order “Lo neeaguce an ongerlaat abilacs
thal s mlatsd to, but oo lully measored by, easar ecanatong on (e MEBE S
Jaoe [elisrac Sovitle The Jdely 1959 Perormancy Tesd Reaerred o, B By e
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testing the other MacCrate zkillz on the understandable
gronnds of Wme and cose ™ Te the extent tiad Lhe bar exam iz
justified =s certifying minimal competence to practice Jaw un-
supervised 2™ g strong argument can be made that, berauszs it
fails to test the skills recopmized as necessary for such minimal
competenes, 7 the bar examination fails the seeond prong of
{frigos and so visletcs Title WII2E

¢l Ar Altermatioe Employnient Proctice

Even assoming, ergtendo. that the bar examination sotis.
fies the second prong of the Griggs test, it iz still possible to
gbtain a remedy wndor Title VII if the plamtiff presents evi-
dence te satisfy Griggs’ thied prong. There the gqueation is
whether there is an alternative emplayment practice available
that does not have a similar disparate effect and that would alzo
zerve the emplovers needz 2 This guestion has, thua far un-

i Fie, |'I-1.u,:.' LYEE, wl 36, 41, 1k ey, im o |1.i|;,|.'||'.-' Lizraleel windd -:lrl.:lﬁq.-lu”;r cuiloalled
eavacuciment, peovice sumee Base e assessingg 1he problens solving sboll, Bar es-
aoiner: claum Lhat Lhe perfomnaice tesn i “tesiped woekaotine fvur lwodaenesl
uloalls Lawrers are expected Lo demonslrale. regucdlees of 1he area of Taw i whicl
Ut skalls arise. Jewal snalyes, facl analyzm, problem solving o conoo wowseton,”
dune L leesun Souilh, 80T Codeee, B Baard ke, Sug. VEIS, wl 26, 28 (Lereinaliec
A l=T L'pu'n rrl. Vehale tliere o socee o ifed Rt -unu!'_'.lslr cacilaaaed ot HPT. =
ahill desmbed by tlee Macl @es Bepoct. “factual mreestagetion,” s apucl more sau-
plex, incioding, éeder alia, delerminingy e geed for wnd pleooongg Qe iveestipa-
b, et o coberendl oand efestive ipsesngaloce stralepy. planohe wood
conduwssing effecive miervews, analy e docnnenta and deciding whethes 10 eon-
clude Lhe process of fuct panlesmg. MarCeale Beporl, sapen noke 10 an 14623-73,

213 Ger ear, WPT Lfadame sy noca 372

214, Fisher, supre note 3.

TH Whille the MaoCrate Bepore explaing chotl g aew membaer of the profas-
gige ireed Al neeessa oly "becoma aeguaiated with che fll noater of zkills and val-
uga whale Lhey ape an law gehiool or even befee Lhey are admitted to the be1"
etplaasices Ml baavwledme of Hhses slabls opd valeew @ esaenbin] for ey lam per
ol 15 prasticing [ew unsppapeised. Maclrata Fapnpt, sapemn nare 1, a1 §25%

216 Thizs argpoument i based on the premise that. fe be job-related. a tesc
should be fpirly reprepentntive of the skills roquired Lo pafarm the job, art gus
and ghill o ane paTL ] the jah, &ed gee Goardiane Aea'n Al N Y. Citrw Cwil Sary
Comm'n. B3 E. 20 T3, S99 20 Cop, 1960 Alha v Loa, Unafied Sch. Dhisd.. 1389 Cal.
Kphy AT, 90F (01 Agp LRI PWa cnnngd cangladn thae the teag was ighe e atly
nniair becanse i did pot enelpde apelh and cverp subjart Apea that the ataminess
hind een advised pursannt w ghe poblished examinnption descmptaon.’)

27, See Crrigps v. Dake Power, 401 L5 424, 4385 970 [Lweas che plnintiffs
failiaes to prediaee mny cvidaness: on this third peang af {5rigaa which raaulked, in
their lnsing their Title VIT claam an A55'nonf esican Am. Educators «. Galifernia.
] Fkd 572 impy Car. 2000;.
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successfully, enpaped the sttentiun of bar examincts and olhers
eoncernied with ereating und adminiziering a fair, non-discrimi-
nulory aned crolent-validated bar exammation =8

X1. The 1980 Californiz Bar Experiment

To tate, there has been oneg major actempt to aler the bar
gxam in wuve which vwould =atiefy the Griggs enlenia. That at-
tompt was a ma)nr research project in California by the (Cahfor-
nia Committee of Bar Exeminers (CCBE) 1n 19870 that resulted
in the mndern MFT. The progect. nol anlike this proposal for s
PSARE, attempted “tn determine whether it 15 feasihle to mea-
aura A hroader range of lawyering skills in a bar examinatinn
and whether alternative testing instrmuments would narmow the
diffpronces in testing rates between minonty and mapmty
candidates, ™M

Al  Prseripiion.

[o 1879, arling on thuse concerns, the CCBE eonvened o
group of oabional cxperts o legal education, ioeluding ¢lina-
clang, as wall a5 pevchometnicians and vther besting profession-
als. According to Armandoe M. Menocad, then Chair of the
CCBE, the law school elinocians “believed thuot clincal bezbing

474, See divewsaon of Lhe cxpenimentation which led v Use present Muli-
slile Practics Test cMEC infra Part X1 Given Lhe Aoy critlcians of slandamd-
ol preea aned paper dealy e the SAT wnd doe bac exam, v cdocalwnsl payclde-
gisl duley_ “why elandarmlized lests recndon se roliasd, |.1u.rl|l.'l.|]ar|_t' uia L cobinley.”
and #nswers s rliwrical guesiton. in pact, by oo “che lack of ap abternative
wiay ol thomhing aboul esecwmenl and e paocity of alleroative inslroments w
melliods Y Hewaed Sardiaer, V_‘.-:r,'tn'd-'r}' P fhe Forceed, ir WHO'S CRUALIFIETY, dvageris
ale 3, ar 494 L.

279 Jans Pele dan Sonlly, The dofr T2 Perfbrnamee Test Besrored oo,
B. Ecoaler, Aug. 1985 ar 26 ideserilahg wfTirls by e MCBRE 00 cpeate o perfars-
arwy lest based om the 1950 Califeona Experunenn, Collocoiain, Peeforio
Toztie: A Palualle Mew Deenension or g Woeste of Tege anyd Moree, B Exam sEx,
Mov 1963, a1 12, 1415 Tpanel pressnesd o1 The ABRA Aonows | Mesning, dog 11893,
Lhouplas D, Keche, Moderacor. Armande b Mepocai, [0 Jane Peteraon Smick, Al
Leil Backe, Panelhats: hersioeallet O fo e Testeaed 1“The | MU cygpemsn]
wol e predure of JaRny preccgres and aaptelionk, uan always weape thooe pras-
zureE and aspiratins related or eonsomant” The e mein copeeins. howevar
wie “the requgnition gt the Bar eanm neeasared sady s of daeoom parta e
ghil’s pequired far spmannd to b epteifiad &6 @ povitnelly compreand lRwyear
land theal recogmitinn thad thera lansl o lntme map o the ppssdnil rades brtweeen
il ity aad wen-ponaricy nppleants omothe bar oo,
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wag poessible,” although they had not develaped tests appropn-
ate for the experiment, or even teste which they naed in their
own programa. ?® Over the following year, funded. in part, by
the Mational Confersnee of Bar Examiners (MCBE), more than
150 people worked to develop it and then to adruaoister and
prade the expenmental seszion which the Bar Examuners
planned.

There were three parts tn the experiment that was admin.
iztered during what wasz called the “Special Sessmign.” The first
wps A )-minute test wsing videotaper designed to measure
trial practice akullz =2 Applicants were given information abmat
a case, then shown a brel segment of the arbitration or trial of
that case. fuestions, sueh a2 whether an objection was valid,
appeared un the sereen, and applicants were piven five or ten
minutes Lo write answors belere Lhe noxt sepment appeared.
The secund. the Besearch Test, rave applicants 8 task—lke
writiogr & clivnt lettar, pr prepaning 8 cross examinatnn—hased
un a “closed Ale® of materiale incloding a Ubrary of legal
authorities 2

The final experiment, the Assessment Center, was the masi
“clinical” of the experiment, and is the precursor of the F3ARBE,
Five hundrad vehunterrs were selected to participate in 3 2imu.
lated performanes test where actors plaved the roles of judzes,
clients and withessez, Applicants in role o5 counac] for plaintilt
ar defendant were asked to demonstrate various lawyering
zhills thal were videotaped and later cvaluated 2

X0 Perforengngd Tesnng, sulera ddt= 2 al 14

281, The grneral dnssgn nd the Lese waz ta " ineled =] o Arfinitien ac the specife
A%ills that wers bo he westrd 304 Lhie crterin for evaloaing the prferma ner of rach
akill.” #d. nL 153.15. The wark done on design might proee gquite psefild in modeling
ike pvnlnadion partnn nd Lhe 1"SAHE, soe (efra text noormpnnying nokes 41525
and avmmpAnyLngE k.

285 Prrfarmpace Tesely, saprn nobe #2760 4 16.

281 Il

4. Bew, v, Flubp Corngoas, Tesr Cee Megyure Lowyering Shills, Srooy
Comcileey: Sarr Eaeres E':l:;.rt'-‘l:rrlﬁwf. La Dwdev .. Jul:.' 2R, 1R 4l 1 llll-.‘\.n-l:r.il'.liJlg' &
meigor #ody ab che 15H0 expessment abd Lhe expeonent iwzells; Jane Pueleron
Hioalh, sepre oule ST, gt 1T, 186 (descrubicgg Lie 1960 experioent aod sulseguent
steraticas on Cadfurmina,
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The reaults, in moat rezpects, were Lnpressive,?® 1F largely
anreplicable.2?t  Although, unfortunately, the expenment did
not appreciably narrow the gap between minority and majority
applicant soores, 87 the CCBE concluded that it maore elnzely ap-
proximated che actual practice of law for which it certified ap-
plicants,  Accordingly, they detennined to add a2 practice
compenent to the California bar examination beginning in
1483 284

hy Ewalutinn of the MPT

In the vnd, not sorposingly, the bar cxamibers adaopted
poly the written portion of the expenment. 2 [n thiz itecakion,
applicanils were giveo (Hes sontaioing vaooees documents and a

Bd%. Armande Menoes] noked

ITIhe firsd thang we learned was tha o epold be dae 1t s [eRzible e Lask
clutival shulle. Exen Lhe problams Lhat aze agducndled with 1he lesting o nral
alalls amech mp Aallepod auhpoctivicy and Inek of arglopmily could he evepoaends
and prodduce 8 peliphle reat  Inoshark g elinble, seorahls besk of elirical per-
Ccnnnce enild be comstrucked and graded. oz Tesults were an reliakle in
wirens of bhe wreformity of geading presantly achinwsd with b cseRy
EXARNNGLOS,

Ferfrbrare Fazfige supra noka 279, nl UG, The labler is 5 meferenes o che Tack

Chil Lhose wpplicainls wle wealk the ecperimancal har eoopunmlpen wl=o fuk chae

cxiatng hay exnminnlion, peemicting comprrizon ond eacrelacion of grades.

86, Jane Patersnn Smith nnoed,

The Calhfarnia Cammiztee determueed ol the new iest madel i mare
rlysely approsimnte the ackiw] pracies ol witreners — lhud] thens [wersl lim.
thatipnk on whae (Califnrmin ecneluded it cawld Ao ik was ond [casible 4o Lake

12 0MY randidabes A venr thrangk a twoaweek Assessment Ceacer nnd Lthe

cimg ingd onsls jusoniited with videalaping nral presenditions owade that
tnren af tesling impeoctical.
Jrne Peicerpn Smith, safra noce 279, al 13,

2AT. Althnugh the cvperiment did noc substandisally close the wwp “betwenn
Angle har passt[ retes aod (Hose) of Asiany, Blacky and Hispanics,” Merformarece
Trskng, supra note P, at L7, e bor exoancnees believed thal the perfomnance
test wonld “rhangps Uik compuosition ol lase peopls whe [roold, pess” T Phere
were, however, slcung coecelalivoe between seures oo tlee cxperinernal wesr zod
the MHE aad tradsticasl essay purtivae of fhe bir esatiinadion. Jane Feteraon
Smith, spgee note 279 For the eeasand whacl | believe aughe- -or should—auss &
diffecend, nomdiscrioinalury cesull v g FSABE, sy infra Pace X0,

248, Janc Petersun Sonb. srpra fobe 3740 a0 36 The Alasks Bar Exvitinaers
added a perfurblee G2l cemperetn in LB, Jeardis, st wowe B, al 34,

SdB. Bar eReainecs coneluded that ob would e Minancially socpassilde 1o du-
plicabe the . | enpeiments] @cane Jor the 5AWH) 10 8000 cvaminesd ek Spring
and sunmer.” Carel o9, siiprs oee 204, amends Menocal edplaoed, e con-
ciaded el the leubaragtaally e ifked woclien] perforpianee wel oonld 28 ve g o

https://digitalcommons.pace.edu/plr/vol23/iss2/1K 68K


https://digitalcommons.pace.edu/plr/vol23/iss2/1

2003 THINKING GUT OF THE BAR EXAM DOX 411

Limnited “library” with statutes, cases and Bestatament sections
from a fictional jurisdiction. For each of the Lles, they were
asked to perform some lawyering task, like drafting a legal
mamorandum or preparing a cross examnination plan lor a wit-
ness 1o the fivst adminizteation of the Californie performance
test, applicants spent a full day of the three day bar exaring-
tion onn the task=—three and a half hours for each file 2% Al.
though it was intended a3 a substantial improvement on the
exizting bar xam 2f oheservers noted that it was lmited by its
written formatd® and thar, in many ways, it primarnily tested a
gingle performance skill, legal analysis @ already tested ob the
existing bor cxarn.

proay, albeit & mugl progy, Jer che ree-day ooal aad wislteo ol inical e Per
furenanos Tv&l'lrrg. flepra Moke o oal 17

Q00 Perfoeeiece Feafing, supba nata 279, a0 17, The ther bwo days were
spent on the cradilional taska ol existing bar examinacions, 3 opnedsy MBE and
oe-dey easay exam Jo

201, Thnsr whe planoed and cecnted the EB0 experiment alzo sapected 1that
che inklusinn of pedermones besting woould bnwe 8 signifiennk tmpace on lnw
sehoals AL ar EH

' pedormaner af lpaseee. ike noLivitins o5 & sipniBownt tesi breaose it s a
siymificant parl of a lawyer's ssoreer, it may alsn b toee Lhasl perirmanece i=
o signilicant compnoenl af legal education. The oppenrance of perdnrmaoce
tesiing un hr examn will make stidy nf perlarmance lelinicnl] skills on Law
sthinod an awthentic panl of prodessicond preparotion . Sdding e perloom-
unee ksl in Culilorniv acknawledgey and aulhenticates the sbwdy and Leack-
ing ol prisclical skills.

)
2! Harvard Dewn Albert Sacke goted:

I o sormewhet .. Lolhered by the el shel theve seem 1o e gonstea e e
do everytlung m weimnE. [ wnderstand L ransons, bt o tha experimentol
ctage, 1 wguld preler to sop mops axperninents with oral tesomg Thare are
g Chuinkaa | den's hunb v o Jo walh nedr |y ehe zame efertivensss as
in an oral exampyeaateae L uwnk ot ia nochallenge wa the people whe maks op
tha weoks a 12 whether chey wall furrpad 1n begrmg cercain imprrtant skills
iChey intit Themselegs Lo wrilgen besls
Al nk ¥l

$57 [henm Sucks referved to the peclncmaoce shill a5 Scase wnalvzis,” deacelb-
iy wne of Lhe limitativns of the medifed. wridlen perfurmence Lesl g lackoag e
skill of “factl-gathering,” u skill induded, to yome deyree, 10 tee TR eaperiient
Ferdormonce Terting, saprx oele 273, a0 21, He characlenzed e more dezalized.
ulill oowealiesd true “perfennwace” el s ‘s way of e Tulure™ “otended v oin-
tlucle not just lygal onwlvsis bat e shilite L collect aod cwige Fuels, i nbemieaing,
oegitiabiog, crunseling sl drafting - el ook just dralling in Lhe tocral senge bt
wriliog mere genenidly plus a pumber of el skills ... 7 S at FL
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The Mational Coeoferunce of Bar Examiners (*“NCBE™) be-
pan studying this form of performance testing in California in
the 1%A0%=, and in 1950 proposed a subsiaotially sherter ver-
s =M In 1582, stele bar evamimers requesterd an gven more
truncated version = rasulting m the NCERSs Joly, 19493 Per-
formance Test Besearrh Propect.i® The onginal seven-hour,
two-fle, bour-task tost was pow reduced f0 & 90-minuwte wrtton
exam®’ which, seonrding to the NCHE, tests four MacCrate
skifls: legal analyws, fact analvsis, problem solving and commu-
nicatinn ™ State bar examiners have embraced the MPT a5 a
way of Fully examining competance by testing the MacCrate
skills. As the Iirector of the Georgin Office of Har Examiners
wrote, “[f & part of our public protection function 13 to assure
competence, then we ahould be testing appbeants oo 3= if they
posseaa theae [MacCrate] skills and can apply them.™5*

In faet, a5 it corrently exists, the MPT andy slightly ex-
panda upun what 15 already tostod in the existing bar sxam ™
TFur example, a5 already discussed, Maclrate cuommunoication 1/

H4. Applicoots performed cwne sequentinl tasks in one thres hour pericd.
flane Petatsom Smith, supra node 27901 BT

235, Bwr exisminers askred whether the thres-hoor #adio coold be split iota
twa 8] minule quesiions. sa that they could have the optivn af adminisering one
ar hath questinns I’

296, MET Lipdete, sapra ooke 274, a0 #34. The progect ael s gesearch liod-
ingy wre sat furtle in Jane Petersun Snuth, sagre nole 70, on 37-910 Sew alue Sie-
phen B Kl Re!nhums-'zfps Aming MHAE, Evear mrd July 7997 Perfirmaney Teul
Lures 1144, repurt preparasd Jor MCBE. Blein found that thens wa: 3 reasonably
high currelaliun betwssn e perforownee exwn sod e MOE and slele estar
JuesLione, with sume varistoens Song the slabes wlyere 1138 toct wqs adinmme-
Lered, Alaska, Califvrida, Culorvado, Georgla and Vinmia, i

297, Tu be faic, Lwo e pardle 30-minwke g ubstoobs ., nwalvong £ilerenl wsas,
ace affeced. bual stabes love the optrn esepeized, Tor oxampla, by Mazw Yorkl af
ubilzing ealy one. MFY Diodam, sapm nace 272, ak 24

236 M For ap egrallept critiqe of the hmitations of che MPT “hle,” s
FKordrsh, sieprea anks 91,314 '0One of the unique aapeces nf the MPT L= itr comparz
live narrwnesA . . il uses & fwe eneds, i staknle prebaps, and muvbe a procedu.
ral rule . | the candidace must suspend slE generalizsed ks ledge Uoet she anighii
hier abnyl the nraa of law o be tested.”

290, Hulett 1. Askew, Why G:'n:!l:gru A:Iupfe‘-:l' Barfivrrnamee Tealirgs, B Efan-
1%kH. Brh. 1995, ad b, .

A0, Corcio, rwper mole 1,81 3T O [The MEPT iz just anbler way of beslang
ithe same akills Lesled by wtlier packwons ol the [hael egam.™ The WNCEE's awn
slody confiomed Lhat e MPT mainly teabs alg:lls 1ested sleewhaye nn che rxam
S o 3P GG viling barcia A Keechenmrsister, 4 Perjioointe Tes of Ladnpes i
EhiMls A Yexr off Conten: Yaudioy, B Exawarnek, May 1955, nt 23, &3
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g complex skill, incorporating both written and oral cosnmuni-
calivn 3" Given the amount of time necessacy 10 read Lhe file,
digest the materials contoined in it, and leemulate a "slation”
Lo Lha problem prezented, there iz very lictle time®? for the writ-
ing componient, and cthe applicant’s answet can hardly ba ox-
pected bt adequalely dermonstrate (or the bar grador to
eflvetively assess) the nuances of the MacCrate skilt " Bar ex-
armuners claim that the MPT wlso tests facl analysis ™ Apuin,
howewver, Che pefual 2kil] deseribed in Lhe MaeCrate Report s
not “fAact analysis” but "fzetual investigation.™* The latter 1n-
cludes numeroons avanced acpects for which no plausible claim
of melusion in the MPT can be made.

The efforts leading up to the MPT, and purticularly the
1930 expenment, were, unguesliooably, & Fenaine madwation.

A1 B sppen lexl nocompunying ooles 1334, Fur esaople, the “peocral
preryuigiles fur eAsclive writlen or oral conmuonicatwn® inelwde:

lalocurately pecreiving ard interpreling the comowsowelions of ublers

[whetller “huse be weilten, 9ral or oon-vecbal commuidcabeasy; :ruaﬂl.ng. |yu-

Tepiyg und abseeyizg receptively, and responduog eppropriately: s albead-

mg o emwelionul o ||1le11:er:-n'.‘ln;.1'. fuctor:  tha! oy L &Wﬂl.'l.u:‘l[.!

CMOOLL LD,

MacCrale Report. sepru oete 1, ol 174,

A0, Evenm al the vaclier slage of o thres or deese awd 9 el o perluciouacee
yuealion, 1The Direclur of Tesline for the Calilormas Conernitles af Bar Exariiners
had mgaredsed coeoerng abaut 1he “canatrainl cf Lime.” Ferformodoe Tealood. o prg
nols 278, ol TR,

B3 Feo sugera fuotes 1A0-34, OF clee nuvieerin s apecialized kaonda of Jegal writ-
g pcludesl Do che MacCrake skiils, fow are tezted oo 1he MFT. and of chere is anly
e MIT questaon. only coe, probably wrding & ioeworanda of law woa cens et
will be basded The-e is o reasan Lo kalieve nor bhae (L bean 2l chet dhe 3ingl-
himted wnrang 2l Lested 1w anpropriatesy Tepresenianive of all the weitinge skalls
which mugll be Leabed. See, v g Potfironaeiecy Tesfing, g ke 279 03 prande
Manpep]l 1N ammmenting, T tope that these teate wetne moka and mere
climzal 1n the sense of peLbin® Bway fram Just heving the applicanis weite 8 memn-
randurn o e e and stegd have agplicants drety Treal docanenrs sach oz
afidaw:s | paterrnppioriag ar digeosery plons 7l

B4 MPT Lipgdare, supro note 275 a g4,

3 MpcSro Baqing, spmu aghe 1

To afferlively plaw, direcs angd (where applicablel paricipate in the process
af Facting] inmvastipating . B IRwysr chonld be Tamiliar with tha =Rjlle, conerpts
nnd processes ivalded in determining whether fetoal investigation s
readed, planning an igvestigetion. ppplemanting an inveslzgative soatepy.,
arganIing indarmation in nn areessehla Foem, Aaesding whether oo saneoade
the investbEation apd evalugiing Lthe \nlormation thet hes bran gnihensd.

5. ap 161 Each of chese skills 15 broken dovwn inte noometons = k-skills, wrtaually

rnoc af which arr aapagad in the MEPT.



414 FACE LAW REVIEW [Wol. 23:343

Frumn its inceptivn, Lhe MPT experiment almost certaioly in-
walved mors realisbie gvalusting of performance of lewyeniog
shalls over simoulated but more extensive domains of practics /o
IInfortunately, after itz evolutinm, the perfrrmance test now
Ipoks more like the easay portion of the traditional bar exam,
and teats rowghly the same skills, ™" albeit, in a different, more
*realistic” looking and cost-effective®®® package. However gens
erolgly one views the MPT. it only marginally improves apon
the slkallz-testing lirnitations of the traditional bar exam. 2 Tha
promise ol Califernin’s ambitions 1980 experiment remains, foc
underriandable regsvos of imited resources, ™ anf{ulfilled, and
Lthere 15 prescolly nu examingbivn which could satisly the tlhird
prung of Lhe (Friggs lest.

HHA. See disowssion of pralwiclion of ouoimwn cuspeteoce, o ool B85 Al
HECAWTEiLFinE bekd,

SIFL See vuprg mabe 300, The exsey secloon slready porpuets LW lesd legal rew-
siokng nnd analysis and, to the excend dhot st requires weiltcn answers o Eall
menecneRs. ab lenst minimally oests writcen eam muneention skills. Coenin, sapme
nnct: 1A, ac 578 L Resinan the 37T recpoiees che suppliennt b dipest a lab of iefar-
matiod @ a short nwaene ol Lime ned chop prodaee nowricten peod wet with o b
Far ad Bing. it 1= guestinnahble whechee s jeally mepsores 2kills different <hpn Lhnse
measyed by the essay parlon ol the exam.™

M TTw e penye of the Ascessimnant Sented ex perinent wndarsts pda by made
il i pectzen] for widor sdminisirazion, while che dimipizhed case Ale quastunz
affered nn tae WEFT are eonrable 1n ropphly Ehd cpme way and al The sRme cnct /5
Lenclibionad bpr 4ssay guestions . T, pb Slupne aad  Guenier oole. althongth
“[sltandnrdized tesis enn be administered 10 hope oumbers of apprieants at erkn.
tively low msc L (Thel verw nf eastoeffertiveness" EnrLises, an shark.brrm R prnsrs
Aaf selereiom land]l . . Enils tn Wike int) accmust 1he cesls bo Lshilations of wiing
relectino criterin thar do moe predict sweoccssful perfarmers.” Eturm & Cuinier.
sepre mate 42, ac B0

B A Inm pratrssor whr benches preparntion fnr che MPT sngyeets that, be-
cause of the exlhensive owelerial which must he read and digested, ic o5 actuedly
mere aheout Gme monogement thom other lowveniop skills. Inbeovicw with S
munne Dame. Kleinhows LApc. 24, 20027 Spp mleo Coccio, scper onle 14, ae 377-75
ST e artioial Loelrame nreais Lhae sazneoce who cowld sckually salve Lhe prob-
lem 10 prictace 1 lheaw had Lime Ly think abuul the |'.|:rl.'|:||.t'|:||. . ile] revearch Lhe
issum nod orgunuze Lheir theughls by werition and rewoiloag their angwer oay
never pel Wial chance "1

L0, There iv oo practical wav, wilhin the exsling struclocey of wny slatey
har exomanaticn, to perfurm Lhe eslensive testing and svaloation wovalved o Lhe
L4830 experaonent for the aaere D 40,0000 applicants who ba ke e Bae esam each
year, Thee iy previzely why o paradgon sl i tae soroctome—or b leset sooe
parLion ol il—is Mz Zary. Thle by [.":rt'u.ll*_.' imereasing Hae Pesources Tor eval uatwon
Ly aclude eowrt peeeorucel oF cthers. well teaned and aupervizsd. san the mice
i iwidd we hzed eealuatn oF & greats domaon o 2Hills Deotuse poasible
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My proposal for a PSABE and a pilot project to teat it is
offered in the epicit of, and, 1 bope, as heir to the visionary work
af the California Bar Examiners in 1979 and 1930 in their at-
temipt to botter teet lowyering ckills and their lezs than success-
ful attempt 0 eliminate the unacceptable disparity in ba pass
ratez betwoen majority and non-majority applicants,

XII. A Propozol Ty Meetr The Griggs Test

The proposal, which [ have detailed elsewhere, L has een
desipned to meel the third prong of the Griggs test and, hope-
fully, 1o aceomplisty Lhal which was iilended by the 1980 Cali-
foroia expotiment. As a penuine performanee Lest 22 i woald
require applicants wha eleet ik to spend sufirent time# dong
vaned work, in a publie service getting 34 thal would pertnit
them b be professionally evaluated?'5 pn their cempetence in
euch of the MaeCrate skifls 348

Though ficmly prounded i the law and amalysizs of Ticle
VIl: examahation of job-relatedness, the FEABE would congti-
tule 1 small, but real, paradipm shift in the way we cortily en-
trance into the professivn. From o tined poper aond pencil test,
Lo an cvaluation, over Wine. 6f an individoalz actual capacity Lo
do the job of a luwyer i85 a =ca change, bul one for which a com-

SLL. Glen, twpra mwate 4.

312, This laLler idew, obvivwsly critical fir lepilimizing Lhe ESABE. caine [hwn
Lee Shwlmon, the 'resident of the Camegme Poundoban, swhile 2e wus part of a
yile weam vistling CUNY e Cuernegiss woulia-yor, Fve prules i uludy of The
apymissun ol poofessional waloes, See Wegner, soprc oole 15,0 1L woy Lee, a
p=yrchalagst by Lewining, who intredwced me Lo Wie cancept of “pot il of cennpe-
lenvies.” For 4 iliscussinn of portkalios o conpeleocies, w0, w4 1 Wald, Farffalio
Axsessmend; Swmopitng Stadest Werk, 46 Edc, Leaormsnae 33 10 1385,

AL My wrciguanl preposal wes or Lbres huaedred Glky hoozs, uc Lea weeky, e
infra noee J47. The Bnr {amomiztec Hepurt propcses three months See Bk G
mrcer Bestont, sunra nide &, 2t B, Either slwold be maee than ample ose for
eraluacing an wpplicani’s prriarmance.

tla By prapeeal, Liks chat nf che BDar Committess, places the PSAEBE o the
oanek Ryseem., s nfre FRA XTINR: bu: riher settings maght be pgoolly
APPTRPTRLE.

LY Gume perznpnel—esperiendcl lawyers aped jodgez—wionld be crained o
aonruce the pvalunbns by law sehinel elinical Leochers, whe would olso cngage in
nwaluacions and “shadow” awnluatinns doring A piled prageect. See onfre 15
RNt

28 Fer Glen, wieprg nicte 4 2 172526 anfna Pat X1l
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pelling analogy already exists in legal edweation.®” This iz the
transition from *grading on™ to law review to the now common,
and zometimes dorpinant mode of "writing of publighing on, ™88
Lin determining who has the skill and capacity Lo write for and
ocdit & law jouroal devoted to legal seholarship, lepal edusotion
began with a guantitative proxy for nocessary skills —{irst-year
law school prades®f—and has now moved—partly based on di-
YErsity concerns about the earlick zvstem—to a performance-
based evalvation of candidates” actual writing skilks. 2

Whether or ot law reviews have impeoved as a resul off
thiz change in assessing applicantz, they certainly have not suk-
fered, nor haz whatever eonlidence they previously engeadered
decreased or disappeared. Cortainly they are more diverse.
both by gender and race. Once frequent criticisms of law revicw
hoardz az elite and hornogencous have been mutcd or dizap
peared. The lew roview mnalogy, chronicling the teansition
fromm a gquantitatively measarable, *objective” proxy, to o more
experiential, job-related evaluation which also increases diver-
sity, strongly aupports A similar change in the way law gradu-
ates gain entrance into the profesaion,

While the eare eoncept iz simple, ymplementation, nnt o
mentinn the political will which will be necnaaary to make it
happen, is far more enmphigated. 1o what followa, 1 aak—and
propnse some tentative anseers to—a nomber of questions

HETL 1 pwep this insaght e Dimne .

118 Sy roy., Raseniran, supra oole KK cdescrbing the hiscacy af Inow res
views and debunking ike assumptson of “mert” aoosclectian and servicecy; Fidler.
Lo Reciew Fipeachinrs erd Hanopemere, 11,1 Lecar K, 21, 532259 7 P85 1500
vex nf selectinn processesh,

419, The prublems inberenl in the wse ol grades 10 mewsure or predict abilive
for lepal scholucsl:ip miircor Wase i Chee wee ol bhe quaniidalove bar sxoo Lo dalbeg-
edlyt predicl ouo peleace gy o Jawyer, Husenkoanz, supra wote 131 a0 835 'Yk
capacily Lo spol and disce == wpeoes goekly and suserfcially oo foe cry from Lhe
selicn louyiesy and wherawabaess (hae law revew wrtmge a1d ed:Lng decngaed 1.
Thar i Llike the Lar eaan. “gradiog vo™ oy ke Cascioally pereeroe”

FA) T EFIR, lese than 105 af [pw pevione muenebers e nobe em” By LS Hhat
nwmnteer nereased o AU% Roberl B Kurgs. The Lo Betede Kaperienoe The Pol-
foganit View, A1 0 Legsr Epuc 3345, G0R0-01 (1061 and tedlar, the aeagonty of
JaLrnala peonir writing an T Michael T Clasen & Rohert T Tizialak, The Fiatars
and MM rence of e Law Reoieni fnstinteen, 0 Akpor Lo Tev. LS, 4743 (15996
Far a dizew-tion nf why “publishing or.” moere diverily mersures the: neerssary
alells by thne a writing enmmprticion ahieh Tals o adeguadsby best fegal "ree
seafch skills. nralytical ability, =yl nnd acignality.” Tlasemkranz, saane aake
1L, nk 8931, scee finsenkranz, supra oote I0L, nt RRa 34,
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abuut a PEABE. Some are cbviows, often implicit in the very
coneept, while pther mote 2ophisticated aed noanced guustions
have arisen in the many conversations 1 have had over Lhe past
three years.

Finally, I bmelly diseuss come of the effurts which mught be
necessary or helpful in moving the PSABRE forward, The birzt of
these is research, which could be followed, like the Califvrnia
pxperiment, by & well-designed pilot project. Such a pilot would
allow ug to test, svaluate and fine-tune 2 PSABE before cotzid-
ering whether to add it permanently to the procees by which we
certify the minimoam competenee te practiee law wiich ic the
pre-requisite to entey muo the profesaion. I eonclude by zetting
out the special ease for & PSABE in New York, based on find-
ings and recommendalionz of an cvalustion of the bar exam
eonnmissionsd by ils Court of Appeals oo than a decade age.

XM, Questions and Anawers Ahout Tmplementation of
the PSABE

a1 fn What fnstifation Might the PSARE de Perfarmed?
1. Legrfiwagey, Capacity and Gengrophy

Any PSABE would necd to be legilimnaled by the institution
it which the poblic gervice was performed. in light of that inati-
tution's owm institutional capacity.’? and also in the public
mind., The PSABE would alse require chat the institation ofter
geographic capacity, that is, it would need to be available overy-
where across the state so as to be equally accessible to gradu-
ates, regardless of where they lived or attended law school.

— -- o

F21. Besides hawing the gnpactty o abseove, crain and evaluate, the ingtit
Lian should itself, a5 {ar ne passshle in this zaristy e feee af bias and self conscus
bl issues af discnimination beth peenl and ooverl. Tn Lhis respecl. slale cianl
yvstems would =eem primizing vemaes becawse of their decodes long commiloeni
Lo unewwering anl =liminating bias, primarily oeagh o gender and race bias
glwlies do wiich they lavee engaaed  The oajurily of stoles and several fedecal
vircuits have cummissivned cepnrtn on diversity an cheir cespective legal sratoms
and exlablished £iveraay sk Beoes to adilress the ssues of gender, ranal, snd
elhoic discmominalion. see, e.g., Myra 2 Selby. Excemiueag face and Cencer Snirg o
the Clovrry 4 Lagmwey of fndiference or Clpgortuniey, 32 [no. L Rev. 1167 (10530
g #lale mve and pender biays task Corees:, wnd ils ampact an Faarness oo the
couile. Ser, e, Palrivia L. Gatling & Muajacie Heidzeick, Phe 2o o Dieerady
im fe EFice, Phcsesy Ten. Mav June 2(HL, al .
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An obwiouz institation which fita thege criteriz 13 2 state’s
Judicial system. The courts are located in every county, and
have, for the mejonty of the citizenry in most states, a high
level of lepntimacy. Tn most states. it is che judiciary, generally
rehing through the state's highest court. which hirez and super-
viser har exuminers. The court systom is, theratore, already ul-
timately mecponsible for the bar examination. 2 Bocause the
court Ayatem dalegakes responsibility for certifying competence
to practice law to bar examiners ¥ it is alzo surely capable of
utilizing nther trained employees within the system where evals
usating performAance, rather than creating and scoring 8 paper
and peacl exam, would be the criterion for admiszion.,

In sugpesting the court aystem, [ de not mean to privilege
litigetion or litigation skilla over what moat lawyers, whe never
sae the inside of a courtroom, actually do in their practice. To
the pontrary, skills utilized by transactienal lowyers and coun-
selnrs—like negotiation, counseling snd  practice manage-
ment—can be employed and evaluated in the court sebting,
while the existing bar privileges the litigation medel, testing,
tor example, criminal procedure and evidence,

2. Moltrafon

The sourt system i3 alzo (using MNew York as ao cxample}
deaperately in peed of volunteera to perform pro Lone seevices
an its behalf, The Chief Jodege of New York, Judith Kaye, has
instituted a number of "accesa to justice™ initiatives, all of which
require resoutces which the legislature has either failed to pro-
vide nr provided only at minimal levels ¥ Traditional pro bone

JZ¥, Hulex Far admisswin ace prumulgated hy the highnst staos cogA jm gwgry
ulate, with additionol nutharily in the logisioture in 2 minercor of che skabes, Cows
SILER S F: 3G R, suepee nole 13, ul 3§ Chadl 1.

Fil, Slosl b =xaowinery, Lhad =, aneocbera af the guvernine boely an adosis.
wnite $30 Mew Yaork the Bew York Slabe Buaed of Law Examiners? are thasen by the
araces laglest courd and eerve. for pay, parl-tioe. in addition b whnieee: mher
legsal pesaticar Lheey may bold, oewelly i Uae precate bae, 'They may, in twrn, bire
and cupereise proders wla ane alse privale lywyers. bul whe become emplayees
of the |edical syaretn o theltr ofNcal capacite. Swe 5.Y. Juo, Law 4§ 61 4 blckin-
ey 20,

Aeq B, T, Auditln 8 Kave, Sl.'.lut'c-ﬁ ol e Avvess to Jester Cenferorce, M
FurnHar Ure. L0 JUBT. LOW3E-B2 vdad. The e for the court svsien as e
hieme of Lhe BPSADE agee fron @ Tuncheon Jeeld ba Clhoel Justice Kaye wud Chaef
Sdrainialeplive Jodpes Fenrthan Lippoanowith cae Deang of all Mew York area law
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efforts have not been effective in mesting the court ayatem’s “ac-
cess to justice” needs; the FEABE could provide thousanda of
person hours of enthusiastic and highly-motivaeed assigtance in
this entical endeavor.

Assuming, for a monent, that a program could be designed
fur 350 ur 400 hours of service, there remains the question of
cost t0 Ehe court systent. Training court employses as evaln-
ators refuites a substantial investment by the system; sopeoi-
sion and assessment would take time Meoan other duties which
gmplovees would porlorm i the absenee af the PSABE =pphi-
cants. Mlanning and cvaluation of the process would create ad-
ditional eosts 29 How could these sosls e justified, given the
gnormous demands aleeudy made en a vastly overbondened
sysboTY

It is possible that, despite the cost, the court system would
enjoy & net benefit frony the work that applicants would accem-
plish during their period of service ¥ It 32, however, more
likely that any marginal gain right be insnilicient to encourage
a oourt system to make the necegzary commitment of time and
reaources. Hut if the systemn were nssured that additional help
wonld be fortheoming from persons it had already cortified os
comprtent (and, therefore, presamahbly useful), conrta’ motrea-
tion for parlicipation muche greatly increase,

To create such motivation, 1 propose 8 150-hour court-at-
tached pro booo ¢ommitinent over the taww Lo three yoars Tollow-

schoalz, D dlescribihy ke cany exeelleal inilintives. Judge Baye implozed e
dewis wr eocowrye facelly aod students o voluaieer in Uuese ionldaleoes, coing
ruan Lhie “aelf represeniulion” ulfices where proose litigunts are gusisted o vaciooy
lisk= Lo allermelive despale resclulion pesvizions which many coacls have
JOHLIE e

A25. Thess enats wauld be ohisnmizend in o pilae project in which 1wa ac three
cmeAs, itk mast, weuld be invalved  See B Cemrncrer HevodT. supra ose §,
calling Tor m pilat ioothe Mow York City Civil Gocrl o Ehe first wear, and wdeing coe
upsate eaurt in the second. In nddivion, theer iz ot lenst o goud cheoce that o
foundalion arather lander might provide sesaneres b Anfray game of these ceels da
Lhar courl. See eafne Part KOO wnd aecompa nying wexl. [megining Lhe altecnalonn
on o stalrwide bosis ws, however a far mors dnonring propasicion.

A25. alchaumgh theve wanald pesd B ba s et Bime (whether in hors, days o
weresbduring which astgal chservatioe and evaluption wold cake plee, appl.
cnnts wogld alsn, threughoot theie plaszmene, assist o the copet's werk. Inomy
cxprrianee on the bageh, IRw rroudent ynterme waes, at bosg, @ hreak <aen prapnsi-
tirm. The situatsrn of applicaniz, alrepdy [aw praduats:. should improve thewr
wschelnrgg
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ing an applicant's admisgion by the PSABE. The aspirativnal
pro hono target for all lawsyers ia 50 hpura per year 357 w0 reguir-
ing that ameunt of scrvice [or A twi-vear period waould not be
averly unerous for the applicant.?® On the other hand, the
availabality of thowsands of well-trained wolunteer sttorpey
hours=# gught make a substantial difference to the conrts. In-
ereaced stailing resulting from 2 PSABE pro hono commitment
eould enable court inibiatives which would othersise be pupcly
asmirateenal within exsting resourge constraints, Aa an added
honuy, this commitment o pro boon service in fthe ¥years imme-
diately fullowing graduation eould imbue FSABEE applicants
with an ongoing dedieatinn toane of the eore Blaclrate val-
ues,* the betterment of the profes=jon.

4, Cultgrel Corpeteroe

There is an important area of lawver competence, althouph
hol extensively diseussed in the MaeCrats Report, which the
courta are particularly woll-sitnated to wach and cvaluale.
This competency, which my colleapue, Sue Bryaot. and her Yule
Law School collaberutor. Jean Mol Peters, call “cross-cultural
lawwvering™H & increagingly critical to good practice in this new

27, RMaewel Rures oF T Cumaneet H G L2MHZL

AZE. At two hipnes nowsek, or oo doy 0 month, most nppliconts shaold be abls: ba
tutfll this pru bann responsibi sty consisieal with Lheir nther peafesssinal sod pec
docnal respansibdilics. Thix e made owee slicactve. pr eagible, by the el dwat
courts. more and mare, aperade beyond o 9-3 weekduw sehedule. Lo Mew York, for
exumple. Bmall Cinims Ceucd widls opgrorionees fur volunbeer oedatars: Si0s in
<he evening; Lthe cenrl syscem, wepoleve W Lhe peobleme of sel-represeoted Jid
punts, iz accively seching o operate officesd o serve Lheon outsade revwlar adfice
bowry. See. eg. 200 CousOMER AFFalkE: GUIDE T Sradl. Cosiks COURT, arelio-
biz ad htlpstveww. e gowlilaldeabtimlinalicin bim] tlaan vmied Apr, E2,
pAL IR

SEL N e plet praject dovelved gz few gz 100 sapheaats for each of [w0 rears.
e cousis wonld gisi FIXED fpaurs

5 “Skrwing lu improve L piolesion,” wludes e cenrl spstetn Foe Mae-
Crale Beport, sapra wote 1, ab 1LT-19, e, e g, Detorah L. Bhode, Sultierey of
Cinmieiement. Fro Bore Jor deaecs amd Do Seadents. 67 Foapnian L. e 24015
PRIFT [heersnafter Caliu res of Costounkeni]

231, Tlak 1z the werin osed n maariale whicl chey oty developsd as part of
CLMY Laneigrant Initiativer, & poojeck whechy s odi, sreamsed Yoedales™ anoae-
rN@ratinn law onsidecatioog and Lnmigrane paespectives i ann-immigration Taw
regcheTs i basic subslantive STeEF like rontracc:, crminal Inw famly 1w, and
Tewrar [vwe, ga well ay o climeal teachang. Their inageriale are availahle from T
rrard [rtaeloves b CUNY Schonl aF Tew & mogs schalarly arsnne af the progecs
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century. The demugraphics of the United States supgest that
gver-increasimy, numbens of Americans will e immigranta, or
the children of immigrants ¥ These mmmigrants, who have
particular legal constramts and npportnmties, as well as duffer-
ing cultoral and histome experieoces within the legal aystem,
comprise 8 large portion of the client base of those whe will he
graduating from law schocl 10 the next decade. Similarly, =
Amencen society becnmes increasingly diverae, ™ lawyers will
need b0 noderstand the cnlturul Jifferences betweaen clients, ad-
veraaries And judges wha are of different races sod ethniei-
ties. (e of the most powerful arpuments for diversity?® and,
by cxtensian, for affirmative achion™™ g law schools o precisely

And suhjack mateer is ecntningd it Swsan Brorant, The Biva Bebies: Beelddap Cul.
Myral Competerce [k Dowgrrs, S Corpean. Lo Rer 300 12001t

AL Thala Mrom the 20068 Censws indicpie: thaz mure than 1R The DS pap-
wlatinn dsame: 25,4000k poaple waore berm abroad. Lisa Lollnck | Tae Eonvgn Bhre
Frandetina in the [Tawed Srates: darh 2000 Qereent Populason Sepores. P20
Sad, RS Censye: Thercan, Washingeon, QT Ghoen 20000 Thee 1990 Crnsus res
aried thot the forcign-bom papolntion was 19,300,000 pr 7.9% of the naticn's peo
plr. Immgration and Maocraliznlinn Service Triennial Somprebeasive Kepact
Tmmigrntinn, Taaennbve Summary, aeiinhde ar Wpdvows.ins isdaj wovigraabics’
abnucin='repsstudicsaddetson .himl {lase mditied booe. 4, 20021 'Thus 1he forcign-
bhomo prpulstinn tnrcensed eeer diFEF in tenorenrs. Add o these sdatiszics Lhe Jacl
Lthit “wpe-ape=sifin ectilicy rates Lend o b kiphere Fac forcignbom Bwan e native-
borm wumen,” it is clese thac “lilnlermational mipraciot. is furtbering the nolieas
elthnic and cacial diveruly while anlangog its foreige-brom papulativn.” Jdeoailer
1. ‘Williaoes, L5, Popaletien: A Mecestect, Repurt of Cungressional Ressarch Ser
wice (June I3, LPUS)

AR Calilormn w Lhe fimst state do bave “tipped” Ieom a 1ospen: woa manory
ul - Higgraoic wlitey, See Twdd 5 Purduan Muen-Hivgeaic Whes v Minoery,
Calffarn Crrswe Fl'gn:.lrﬂc Sapee, MY, Tiraes. Mor. 30, 20810 9 A1, H current
Crends ennlinue, ooz extonzted Lhal by JIS0, a bore egordy. 2395 o] the peqiuls-
Liwar, vl b mon-Hoapanis wldte, Lo 1885, non-Hispame » hiles acoouowed or wl-
masl thwee o vwery Pour Americine,. Dophnoe Spacn. Amesen 'y Seoeeafys Do the
Frlze af Thin Cemfueyer, 1 FRE B2e0RT= 0rd ApFRics 11 1My 14985,

H These are uw addileon L6 wilteEse=. Jurars. aency olTiclas and caur per-
atanel, v pune Just & v oller paatcopanle o clee Jegel syscem

138 Ree, e, Dlavd nunlljlqu{':. Bevaced Bamr Sooty Gz, dallcellavale,m
as Bkciehed Late Troikieg faor &Y Stadenrs, 44 1 LEraL Enroc 197 01884 Faul
Brest & Miranda Oabapee, Affiremetiny Acteea for Al 47 Stan. L Kev. B35
1 L5

AW This, of erwapes, is ol wnd2plyng pretnes of Bakke v BEd. of Rapants of
the Vnw of Cal,o 428 L5 260 015081 Copiwion of Pewel), ., ovtlining ghe conscitn-
trhality of coge-tazed adnilseoms pedicies Le promuote the eduracionol goal of diver-
cityl Miceh af the enjdenss adduesd Be the student sntepeenars in ke 1Iniversity
of Michignn Law Schoed effivnetive acoen 18] demanstroied the valpe of law
et diversicy both o chanlung 8 s katplace of vlews and apinions and in rquip-
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ke equip praduates for the multicoltural world in which they
will practice. While thus i2 generally not yet a "skall” explicitly
taught o law schowl, [ suspect that if the MacCrate Commizsion
were writing today, it wnuld be more prominently diacusaed and
incorporated in the AacCrate skillz and values »97

Courts are wanderful places to observe diveraity in action;
they are integrated, by race, class, ethnicity and immigrant zta-
s, ug porhaps no ether inatitution in American socicly. 3% Liti-
gants, jurors. And to an inercasing degree, judgez and eouart
eroplovess porgohify the molticulluraticom thatb charaelerizos
Aanenen Loday, Courts abilize interpretation i its lormad
senze® ag well s infermally and more Siguratively 390 A such,
they provide an ideal opportunity for applicanls s leam, ™ ap-
ply amd reflect of crossocultural lawyering skills which will well

ping law scwdenls do function eMiclively colide their individusl sodior racial
kesckgraonds. Sce Sruller v. Hollinesr, 137 1% Supp. 24 221 1E.D. Mick. 20012

FET. Hersitivety Lo coltand JiBlerences iy ceplicitly ienlwded in the Mol rats
skills nf Cpmemnodcaticoe and Coooseliog: “Viewlingl sitwitions. pndillems, and is-
rues trem the prespecoivee nfihe cecipient af the commuondentenn. while inking inca
accnnt the poasibilizy Lhae ane's ahility Lo adnpt the parspactis e ol nenchar persan
ray hesmpeded by .. 210 inswifieicnt ynderscanding nf the ggher person's cultnre

o T Alacrate Tepper, sbper nate 1oar 170 Gethe g Clilwfeacien sbowr the
swant's parspaccive an rhe derizion 10 ke rade welioding . . Ielhe extand o
whirh -apd the wny: i which! the £lienl’s perspemive, pereaptions, nr jud grannt
may diller fvemy theas of the |awyer hecausg of oL mltoenl differenees.” M ar LTS.
%

W Faor tha impartanee of diversity in the jadicinl swstem ser Pl 17 Car-
rmgtan, MWoerady!, 1998 Llpay L. Rev, BB 3L 7"Criven 1he: nole Lhac soares play
i nur palyehremote soricty . il s an imperoanl independent value dhat chreee be
A rignifican: numbeTaf jdpes ard ndvecaoes identfiably connacted ba those af Lliks
cirlor whas; Fighis and liabilicies nagsc he dekermined o these caocls.™.

w9, dany eonrts @ meask states now have interporeers inoane or mere lon
[Mmiagas nn scedf, rod mantagn st of inteeperoees in pther Inngeages te tilize on
an s meeded” bsis for Heigpnts ned witnrsses in aolml trials.

w30, [nLerprecens may aon vy trimelace dee woords of oo -Eaglish speakors in
coucl pracsedings, chery raay alen nesisi them in undersianding <he justics sysiem
and w5 prressrs In Lhis respeet. they Aonrtaon as “coltaral ioecpoeters.” Yice
giniiL Irwmamang, Sepeel Dperaecing: Aa Sovrging Frafoesion. ™ Moo, L, W,
445 438 11992 (The inlerpreler musi commond a “aigh lewel [uf] cros=s colbural
Awireorst nnE sophosteented skalls, cnclocing the sbality o maodpoZale disbect acal
geographn: variation, dafiirgnn cdwcaciomal levels wod regsters, = pecial el vecab-
ulary, and n wide range of nncranshidable words wsd expressioneT.

1. A segment an ctass-eiltursl Bovyering skalls might b prelatably incerpa-
izl in the prst-gradwie iptrsdwckory courss. Apphcanty will also, of oeoesily,
lcam by daing, whick is why ot s alue important e have scane stroctuwred ord
Pzt enflerlin an whair expemeunes.
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aerve them and their clients—in addition to the larger soristy—
when they enter practice.®? The PSABE would present a
wmigue opportunicy for applicants to observe and devalop eal-
tural cormpetence.

Courts are not, hwowever, the only passible veoues for the
PSARE. Muny porernment law offices, Distmict Atloroeys' nf-
ficas, Legral Aud, Legral Services and Pohlic Defenders' officrs al-
repily have exgellent traimng programs and high-guality
supervidion. Their work generally requires proliciency in nost
of the MacCreate skills, 293 albeit in some instaonees focused in
eriminal law and procedure. rather than civil procedore and
gubstantive civil Jaw =4 Soch ofliwes are often beld in high ax.
teem in the communities in which they are Incated; almast car-
tainly moit could alin prafitzhly utilize additonal person
poweer. Law firme aod enrporate counsel could also he ntilized,
althumph, in arder to aintan a2 puble service’public intarest
loeus, the work done by ppphicants might have to be confined to
more tradittenal pro bone tasks. While these latter sctrings
would create a host of additional problema, ™ they might alzo
privide appropriate plavements for evaluation of applicants
competence in the Mac{rare =kills.

MY Ser, vy Tur ABA Guink one TereReatiepal Busiap=a NzuemiaTions
Clames B Sl ket & Joffrey M. Apeaty wds | SIMK00deper g the need ur ey
lu L sensilive W cross-<collural ivewes « hen pracicme velsele Ce TS0

A43. Familiarity willy gltervanss dizpule cestdution provedus s vwould proba-
Lty woe ber wevanlable i anany vf the officws ieeolved da e criminal poslce sysiem; il
Uil shall wers deenzed aullicently smgoctant, e placeineal might be supple-
anealed by o sherer ool of work oo fer ineslance, o courl-afliliated despule cese
Jution urpganization.

AH. Tae disadvantops here, il it iz important thoet the PHALE et the Mac-
L rabe wbells iz L cirbeal ol Ules sulbeLanlzes Brw currenloy tecged o 1 e seam.
i bl Fewer substanlive areas woald be implicated. on Lhe olher liood. the ex-
elng bor, somewhaol problematical ly, wsls crimmal procedurse macdher dan ool
|IIIH:I:'|:|ur!". St Lz lpa, sager nobe 4o 1026-27 Arpogbee. Lhoe abi ity 1 gulize aoy
Guirly voimpen body of lavw, cegordless ol subject joalter ared. is Lhe abill oew Law-
rers peed ioure than oweowreizution ol Leck letler liw—ofen immed iately fuceat-
Co—For L bar exia

3% These woadid @l masl cerbioady relode. nter ana, evuxisteney ol Lsks nnd
evilugtlive. wiilonoy of sopersisury caindog suad poblic cadideoc:.  Siocilae
prubleows ansing from diverse, non-centrulized plaveneents amse o svslems ol Lo-
telape ur apprenlwesbop ke lhe credenliading sestemn encployal i Saaclsn poee-
ieced. Sk, e, Corcio, sppew ole L. L d43-d4]

81



§24 FACE LAW REVIEW [Viol. 23:313

I} Howr Would the PSARE Avoid Replivation of the
Disadvuniupes of the Existing Bor?

e concern 1: that Lhe PSABE nol replicate the discrimsd-
nativn inherent in the presenl bar cxam. Thal is G soy, it
shuuld not be mmure expensive, take substantially more time, or
olherwise exacerbate the differences betwecn those who are als
ready likely to do well on the bar and those who do not. The
queslion is how to male the PSABE cconomically foazible so as
nut to disadvactape theze already dizadvantaged by clazz and
Lnancial capacity 5 Betting o reasonable time requirement for
participantys’ placement in the coort system (or clsewhere) pro-
vides arv ameswer,

Consider o reguireinent of three hondred fifty hours of pub-
lie zervice i the court system for the PSABE. Thia divides
nicely inte ten weeks of aeven-hour-a-day, fve-day weeks. or
about the same number of weeks thal applicants taking the ex-
isting bar cxam would devote to study and preparation, Three
bhundred fifty hours is & substantial perind of timea, that would
likely satisfy the public. As an analagy, three handrad fifty
hours of law school instruction conatitntes 37 5%, or mnre than

246 1 have nat hece dineiracd the pedential of 0 fonrth vear nRer Law sebeal
lor & clerhsbop or tuielpge ps s ke case on Lhe ronlinent, pod, in suhstinec, in
Canada, «v Hanssn, sopen pinte 11, a0 133434 larguing for 2 mandatory pose
mradupts cavkeshipl. althangh zarme af my ealieapes in lepal rdwcacian haen sug.
masterd that thrae venre af law seheal is W0 Iong See. rog.. Sexton, sepec aake 235,
This latrer proapasnl haz flled the Peesident of the MORE with dismoy. See Erco
Mac=ar. President ? Pape, B Bxaniern, May 2\0, Ak 4, 5 Ak time when e =
af har examiners fdten seem b e Inmenting ideogquocies o the level ol asic
skills nrgd the eaowledge of Bresie legal prineciplen af aew Low schaol gradoates, 1t is
nlmns1 wnknthemnbls that progress waold B marked By senlling those pradoasies
audl ol law sthoel aoy carlier.”). Cenlainly extending law preparation by another
yenr pxprmendiolly increases the diffcuwlty lor those fer whom Luw schued iy olrewdy;
A seras finencea | chicleogs. Bod. uahes: Lhere were -omeine o pay lar anch @
sty yosier, il wendd incredass even joons Le dasLrorm.cal bt Lismte wlzcde 2larae
wha can aford W lake such debl en Dad Uenselves bardorcd wadli at theoood of
Lhimir Jegaal ebucalion and apetn Lear adms=ion e the by See Towis & Hern.
bauger & Kachard 1. Beweee, Lol Eoleca b amd Eeta it ple Lepal Proafissaan
The Bole of Rorve, Sorvder, amd Edacarnee! et WMWY UL L Bew 320 018351
Tha e al cha LK. npadp and evaa mara gaonldapan are alan mocinnnry. Thete
the pupber ol lew praduates far exeesds e pumber of Doelewes available, e
dhizeririeusaleon . whorhcr bazed an pare waerit” theasewer thae might B defined' or
Ak et g prevanls surale nnl an o ppropriate model feean nlemacive which seeke
Lk b B eae dl i=crsmivn anicno ol i mereise diversity io Lhe kar, See Boiche, swepst nale
47 ot 34
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1’3, of a law student's ABA-required cducation.®” Saving the
vost of @ bar preparcation cowrse also makes it more likely Lthat
applicants of himited financial means eould aford o devote ten
weeks to unpaid work 88

It should be noted, however, that the proposal of three hun-
dred fifty hours, like Lbhe proposal that the cowrt sysism be the
supervising and acerediting entity. is only an opening Lad 24
Either a greater or lesser number of bours might be appropn-
ate. It is aleo possible that the placeraent might not need to be
cottinuous—ie, that it could be done in "shifts” that corre-
sponded to wn applicant's rolation. Thus, an applicant might
spend three or four weeks assisting a judpe in research, wriling,
conferencing and scteling cazes, and retarn later for a mmenih in
the selfiroprecentation part, assisring pro =0 litigants. She then
return for yer a third placement working in alternative dispute
resolution. A pilot project would help to detormine whelher
“splitting” the applicant’s zorvice would be feaaible for the court
gnd for performanece evaluation, Theze possibilities are offered
a5 additonal wavs in which to enzure that the PSABE would
not disadvantage those disadvantaged by the exiating bar.

ol Hom Would the PSAEBE Tasr Wore Mo rate Shiile?

Even with the addition of the MPT, the exiating bar gxam
tasts only A small proportinn of the MacCrate shills—pomanly
lagral analysis and. tv o much leraer degree, problem solving and
wrikte o commuiicatiun.?® The PSALGE, on the other hand is de-

A7, Thre ARA reyuires 4 minimam of S6,0H mitates (nr 8RB hanes] af in-
slackion e grodwadion, Svasiianpg v Serriscal o Law Senesn s Sandnrd
BMrby 20011 ‘Three hundeed ity howrs is thos slightly mare than chirteen of the
credit broars eriquired lor graduastinm, aZbot io a fir mere 2ancenteated form. Stan-
durd Meara requires 100 days of eegulirly scholobed clusses per academic year
Yalthough lew stodenls, vapenally wpper division stodents, will have clos=es ull
five chays vl the weel, Ubibizing dis staadeed, the FSABE would reguoice 15 oy
Ld % 730 daye oF S0H, &l B0 hoors, Lthe percenlapes wouald be 33.3 dor hewrs,
Al L3 39 fur Jdoys.

H4. alchoogh daffiendn, a0 wewld be possible Sor gn appdicaal towork (&l aeight.
aF an weekendyl whale taking the BSARE.

MY Por exarmple. the Bar Cannemtlee call loc tleree antadhbs, gr beele weels,
which would tatal faer hundred twence fice hiaers. Bo®R ComsTTESZ BEFORT, $pra
nars 0, al 1

A0, Bee dizcwsminn apen poted -0 AL pretent, wist of e professianal
rrepansiuling or ethical 1ssues with whuch the MacCrele Bepart 12 o joacifiably
conered are lealed in the MFRE  The peclormaoce Leas polowed o Caliliaraia per-
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sigtied to test virtually all of those skills—adding to theee al-
ready tested: oral ond othor forms of wreitten communicatinm,
ceunseling, fact-gathering, Famibarity with litigation and alter-
native dispute cesolotion, and time management. All these
glolls weoruld, af eourse, he utihzed 0 the context of several bod-
ieq of rubstantive and procadoral law, depending oo the partina-
lar ¢ourt.®! Tn the extent that the existing bar lests
"knowledge”™ of a number of primarily substantive aress of law,
the breadth of the Sdomain knowledge" required in the PSABE
shiould be reassuring.

A court-based PSABE provides a tailor-made npportunity
for applicantz to perform,? and be evaleuated on all these
skillz ¥ Axsigned o work with & judge, an applicant would
utilize legal analysis and reasoning, problem zolving, legal re-
gearch and written communication 2kills while drafring npin-
wns or bench memos. She ooald demonstrate aral skilla in
prisenting that worlk to the judge, while alse practictng negotia-
tion in uevitable and engoing sedtlement conferences, Asaigned

Tai kel imclwsian ol etlucal sssues n adioe coacke s, Lok 1l i onte MPT question
which many Aales buve adopled harly nemols an-depuls edanunaton of abapph-
cot’ ahdlily Lo “recegoize aod mesalve ellical dileeenes.” baol race Bepuet, supra
date 1. ad 205, For o caitigue of 1he MI'RE, the MO whivl curreatly “lests? pro-
fezzinnnl rerpansibility, s=n Cwrcin safee nate 14, ac 340,

A1, 1 hmwe propased Enotl the pilol Lake plaee i tee Civel Coocl of Lthe Caty of
Meww York Tz Lo a rourk D know well, and Lecause il provides cicl cpgrariani-
ziek for prefirmancs and proluadion. Glen. sepre oote 4, ab 1774 25, |n the Civl
Court., fnr peample, npplicants woald sncounter and employ cntract, el. poup-
iy, did enzsinlive s business esaocialieng luw, wiilize wee rwles of evideawes
and n great varieky af provisians in the Mow York Civil Procedures Law & Keprala-
tinns ICHPLEL |In addition, iesoes o, ander ei, sency, e aml ey lew :lmgll.l
alsn be caspunicerd. The MNew Tork Slale Supreoe CuuA—ar Iy sbae’s Lrisl
conrt of general juorisdiction  wwuld  prewide ogoal, i nol mure, vered
npportunities,

L2 The Wwberazaer deserizkng cewi-iesed i lecostdps smupests Dl ey pro-
vidli: rxerllent apperionicies for ccacrwng ard enhancing legul resewrch and wriling.
Irgnl analysis Adworacy skills, negodiativas, medistaon and workjdace skills wciod-
ing cimr managrmeal and prolesseaoal walues, See Stavy Caglow, Froes Coorrrosm
i € e sarame: Orerting an Acndemec Cemponent g Enhorce tne Shelle and Virlues
Loarnpd fna Srwdea dadieal! Olecksben Cleeee, 35 Men Lo Hee B8 BT8-HT 1 HFR]
idescnbing hiew coccl placements can prevale egaally gxaeellenl oppocluantics fer
evalustion nf thase and olber MacCrake 2kl

130, Caretol desipm will be necessary W plan an apprapriate rotaloons which
well simmlaneaos by give e applicaot opportdpices o abplay the aballs, peomt
Leaiciel abaervabon aod evalwalion, and aclaally azziec che ot wereane value-
added™) in the p-nr['{lrﬁla.nH of e responsibaliies.,
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o a Pra B¢ or Self Keprezentation Office, the applicant would
engage in Faet invostigation, incinding interviewing lHEgonts
and eéxzmining documentz, She would alse have the opporiu-
nily to pounsel pro :e litigants, Spending weeks in a court
wiuld surely familiarize the applicant willn the litigation pro-
cess, simlarly, in coures with mandatory mediation andfr arb-
tration, the applicant could both observe and participate in
altertative dizpute resolution procedurcs ™ Given thoe court's
warklead and the applicant’s own aszigninents and responsibil -
ily, orpunizuliun and management of legal work would be a sig-
nificant parl of the applicant's experience=—and the superyisor's
ability o assess. Finally, as I can attest forn Olteen years of
pxperience, ethical issues arise freguently, requiring recogmi-
ton and resolution before the court can procecd,

d) Would the PSABE Curstitete o "Vadid™ Tesd of e
Muar e Skilfs?

Crne of the first objections heard in sonveraations about the
PEABE is that, becawse it is gomehow "zubjeetive” in contrast to
the "ohjoectivity” of the oxizting bar exam, it would not consti-
tuee a valid test of minimum competence to practice law, There
are many ways to talk about and/r define test validity *# In

0 I Al Ol Conrl of the Ciey of Mew York, fov expmple. all givil erser
whnder 52,0080 0 salue arve guigect to mandateye sarbiteation The BT Gode title
2, vectaen Z8.2 provides e mandatory aibiteakion of claing wp bo DGR for coch
st of getien uy e York Civil Ceor and up w 86, (¥ 0 the rast nf cha Staks Enr
cages patminenced b the Supzeme Cowm, County Conrt. Cheemict Goort, or o Gty
Coure wheee tle Cliel Adwubaaniator hes g0 obdered. WY Coar. Conres &
Bera o 22, 5 238 15020080 The [ew dees aor spply to crzea led in Small Clhims
parts [o Bew York Crvdl Cowrs, the mandsdory srbitretion program nparntrs anly
i Mew Varks Cownty  [nterewew witly Fern Fishe-Biandvern, Presiding Judge: of
the WY Oty il Cone, iy Maw Yok, WY 1wl 71 2 Tn the small elaims
die 1z of Shat couet. clars are heard either b+ 3 judae or by wnlwnbore i hich, iE
Approgiately banned. see Clan, sirpra pote 4, an 1726 ap 115 LA enuld include
PEARE apphizaniy ackatvalora

J3a He bochur L Coleman. Eoeellsuce and Egndy i Sfucngon. Ifigh Sian.
oy for flard - Strkey Tesgenp, 6 Vo, L Soo, Pocy & L &1, 10405 2 L33A] (“The
Term wplidaty 39 meners lly uaderzbeod (o vefer w the asswraey ol piaclusicns denwm
iTem 1ezd resplie and be acuone taken o che basws of those snnelpsinos: 'In .
entelitn, Lask alidatin 13 a0 ennpinacal evalwabion of teat naeaning and wse. It is
hoth o saqeabfic pnd 2 phedorical proceas, peqainng boch evidenrs il argumant.'™1
Leitakanns amitbedy: deamier C. Braterss. Rolivne the Weazengar: The Misase of Dis-
prerafe fopepet Thewre @ Chrflenge Higk-Srake: Sihverdiaanl Tests, 56 Ve L.
Bre 1171, 119485 12002 (ATchough “she sciendifie coneepr of best “validiky' hins
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what lollows, I w3e the work of psychomeircians and wher Lest-
ing professionals who have been enpgaped in the discussion
ahouat perfarmance testing, particularly as it relates o, or goes
beyond, the BMFT, and has besn relied on for assistance in con-
ctruction aod juelification of the kar examination.

The starting point for licensure examinatinns 15 the pre-
mise Lhal “competenee could be messured directly only 17 we
could ohserve alnl lapplicant™s] performance aver the ol range
of enevunters [defining the scope of practies) and svaluale that
performance unambipususly. Swneg thiz is imposaible, compoe-
tence can never be messured directly. ™
tnven this absolute limitation™' all performance teating™® re-
guires the lesler L “luok At sumples of bebayior taben under
cootrolled conditions and then deasw oconelusions aboot lao ap-
plicant’s] abalily to perform in the complete dumain of practics.

buvame confused and the subject of much disagrecment . . . 'validity” generally ce-
fers b o lesl's aocwracy—Lhat is, ats ahbility 1o predic wocuretely Fuloee perlarm-
aiape (s o Ulee cave ol U 54T or sty abdlily to measore accorslely the knwaledmse
wril skill level thul the lest pocports Lo messure (es in the case of educalional
rzmv ek Colatione: nnwilleds.

Tae ol widely socepelel prolessiomal sbandards Lt o re celied o nn devel-
apimg Lesling Dnstmuoenlys ame Ble Steedonds or Edaceiivao? eed Farcho-
dowerar! Pewnimy ..ol e . L Anwerican Educalionel Besewrch Assuciadion
AERALE Lhe Amernvcan Parchelogacal feescmalom (APAL and dee Nalanal
Council vo Measursioenl in Edocatsn, whoch incluode Lee critieria apPainsl
whuch Lopt wze 0x vvolualed.
AM Etiz, BRIEAICH ASE ™ BV AL, STaANEARDE PO ERocaThesal. ane: Paycear.
val TeEaTHG C158ME Dereinalter JoinT ATarnanis. Peafesser Jaaniler bMueller
sur niaciees e doeee ceilersa, calidity, relliny and tliraets, e follows
A cvalad beal meazuces whal oL claung be medsnre and, wherse gsed Jer predic-
live . pubpeacs, predicle wloe it sz o predier .. The second lepide-
rnal 13 phabeey | . . the same test talet, cakeng che tess molple 1imes,
should get wughly Lhe same acured [Flairness means 1hal & tesn =loulg
mazge e the zanke skl or kiewledrs e all atadents whie kake: the best. The
iear. ahanld mnt syacempaticglly seer pradicl. ar smder pradid Lthe resintes of
mrmbess of ooy parlsaldr geop.
Fleller, aicien aole 32, oz 211,
133. Kackr]l Elapghter @t al., Har Eramirarfrors: IYerfornzence «r Multipi's
{'nine, 11 Fxamreee, moog. 143, 0l 4
187, Althongly the conet-hased 1'HABE provides Lhe poassibilily o slyerveng
and evulunting vimoolly @ff af the MacCcute skills. it cannot peranil e obse e
liin and rvnlwation in the rmtece Sduanain of pos=ibile seonobecs delingige O acopss
of |legall practicr.” M T. Kane, An Argpmeri-luged Approec: o Vadolaton, ACT
Besearch Keoport Serics W15 LAnseratan Caollepe Tecling! 1 1EHE:
438, Prolessional lcensure is only ohe subaet of e laymer conegory of per-
lonnance wsling.
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The soundness of these conelusions or infercnces depends on
three key dimensions of the measuremenl procedure: evalua-
tiot, gencralization and sxtrapolation 76

1. Evairation, {fencralization erd Extropofation

Evaluatinn determines whether the ohaerved performance
i3 excellent, adeguate, poor or nnzatisfactory 3 Geperalization
guedtions whether we can infer feom the performance(zsh ob-
served that the applicant wonld perform simalacly on other sim-
jlar testa, Extrapolation aska whether we can infer from the
applicant’s test performance that she will perform similarly in
the aetual practice of lew ™ Agzegarment measuees differ a3 to
the strength of the inferences which can be made in each of
theae categrmes. A paychometrician's table, drawn from the
mode] of a leading teating expert ™ compares and contrasts
evaluation, generalization and extrapolation in thres assess-
ment methids: direct nphservation  practice, so-ealled “pear-
formance testing” based on simuolations, and “nhjective tests, "0

a9, Eluul_.'hl.-er cl ol., supra robe 336, ot T-H

A0 ABwiowsly, ane eauld proviels sresber suances —ay does, lor example, Lhe
letler gprade svuteor wsed by most educalivad inslitubivns 44+ te DA, but there iz
wery litble vulidily in fioe dstinctians. See, eg., Abicl Wong, “Booltene” Oppeert
adpd: Decorstruciing Klite ey an Low Scaed Admirsions, & GEG, ). H P
emry L. & P’y 190119902, Fur purpases ol Lthe FSABE, however, Lhess Tuur for
even the cruder seiisdactory and wnsalislactory’ seem sufticeenl il the ultimale
gual 13 W predict soimmum compelence. [o Uwe same way Lhat tee 2xisling bar
=xa0l permal: aluve ayverdge pErRICAnce oo e essar gueslivi W balanoe below
cverage, Or evén falinge perfrmuence, vi snetler. skills evalustion shoald pericnt
for stane compencatury soonog, and voplicicly, aflu=mes, This acpees e e use
ul'a foue-leee evelwe Lo of eacls distinet skill. Ao excellenl goere invne wrea should
balatee & poar. bub mol wosalesfactory, evilwation moanother  Consislent eiee]-
tenee imight also appropoately offiel an whaansiaciory evaluanom in e sinrle aved,
ezpecidl v sinos moce Macrawe shilis woubl b evaluated an poesent taod cer-
tainly in the past, proor e aoy perforsanes et e, of aoagres we adin &gl ik
without amy knowledpge of chelr atastety of these skallz.

Gl Slavghtar oL ol suprr pane 505, a6 B, Kuechenrsster zeprg w17, 6l
2T

AGL. Wnme Sapr ke 307,

AE1. Elaughiar ed ol aaprw aobe 36 6k 9
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Table 1 {adapted Irom Kane, 194020
Charactenstics of Three Mechoda for Assesaing
Professiona] Competence

AL T Evaluskun =enecalization Extcapolotrsn
Muthed 1Scopnl I Reliakaludlys 1Predietion

1. Threod Eapertsy muy alanapgres Sampley of perfarm Frodes=ional comope-
wlirerestivn of | o e relpljivg mesils e Hre praperally {ance v derectly
erkirme e A <liTBerany comprssa o ainall 2 nd uorepre anas e

LES T wisan AHnbAlive Ability i=s evplugded
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Acceptingr, arguendo, all the premises of the chart,® “ghjective
tests,” Like the current bur oxaminakion, are notably weak o
what would seem tn be the moat important dimension ™ the
ahility tn predict feture performance’™ Conversely, the high-
egt level of inference alwut the critical component of exteapola-
toon oeeurs where thers 15 direet obgervation nf actual practice.
If one were to ateign numeneal values to the plusses in the ta-
Bz, the eomparative scoroea would bhe

abjecpive tesky 73T
simuletion 7]
direct ohaetrvatinn &

Thes: “scores,” which are wsed to prove the point that the ex-
isting “package” of bar exam options {MBE, essays [state-con-
atrmeted or MEE] and pertormance test [MPT)) give the mast
pomplete information regarding inferences of professional com-
petence * are of questionabla value if one change=s the aasump-
tions in the table.

If “direct ohservation™ was replaced b a2 carefully cone
gtructed PSABE. score of that factor ghould equal or surpazs
that of both objective tests and simulation, Note particulaely
the low zcore given lor generalization bazed on the proposition

AR ObuponsTy, T digapree wicli aamy, ineludaig the azszertion that “wricten
Hpertiva resls pricgde dipeck messures of cerlain leatning skills.” oy thet cher
“gatyple n wide domnin of knewladge ' ns appozed f0 100G memorisation

SR [Frine purpare of the har saam e 10 peadicr mini mum Ccompacence o prade-
Lice law nwneuapersized. gee Fasher, :cpre note 3. dhen the inakbalicy 10 make that
prediction with some degree of condent® would apprar to constituee a lacal e

36 A Sleephter wyites, "In cuwoving from direct aksamations o perionoance
L Hopective Lests wa |05p Strengih in U asavmpnm: aboul boew acwradely
Chooe soores ape Thely Lo predis! perficmenee on sionilar tasks laael e praciee,”
Sauphrar er al |, aicarn nede 38R, ac d 1 '[ric]” tha statament hecroze one clearly
daez ool peeform the same tasks raquized cnoany kot exem o peecsice  [noan oft-
ziged pricle, Suspn Fgnm and Logi Guender argue againsd "opne—size-eg-pl]™ geag-
Anrdired fectr, mat anly baeause sl theit imparct an diversity in the worklops, bat
Rlzo begause chey arg of limited ublity a2 predechine periormance in the job for
which they are wead. Soarmn & Gogoeer, safne noke 22, 01 {10

367 Inobilicr o cear jedpments showt eompbex isepes” phoold nadooe che
avaluation seore for ahyective wasts 1o 1 similnrly, the inpgreect. gsswmptie thee a3
wuide darngyn of kpowladpe® o5 bring teagcd should olso redyee the generalizalion
rrars ta ¥ I thie wera the crre, nhjpotive teeis wonld acnte ne kagher than
divertinon choervation. and bwer than simsdation.

ML Sheaghter &t al |, sppwo pobe 3530, at B; Bweehenmegber, a0 e 77, at
18,
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that. gamples of performance are generally small and unreprs-
septative. Ohservation, by trained evaluators, over & 10-weck
tor morer period would surely entitle the dircct obacrvation
methud to a seore of three, rather than one®® This is particu-
larly true since any "disadvantage” of inference to Lhe larger do-
maint™ would disappear if the observation was of virtually off
the larger doemain. Thus, evan if evalustion remains problen-
atie 1 the PEARE': dircel observation would provide the sama
level ol conbidenee vsteasibly offercd by the oxisting bar cxami-
nativn. With mere sheplivizm abour claims made o the objec-
tive Lesl nethod, @ direct obseryation would emerge as clearly
superipr. That s, the comparative zcores wouold ness look mare

like this

Eviluatiesn  Genecalation  Exlmpalation
(ki atbive Tesis e+ |+ +
Himulntinns i T LY

1larret 4 )hserentinn =50 HiE | thw P

A80 Kowarhenieister antas thar “many of ike disadesatames of perfarmatce
reglin@ can bl peercon: if e aned expenee e wid & probleo.” Slanghtar er al,
vupra wele 56, @t 12 The PSABE dealy wolde tiane by eapeaading vhe oleeovaliung
vver suiany weeks, aed with eapeasse by ulilizone ssiutmg résvurces doael gersun-
el aad Lhe cowrt doanain? & way which acloally increases. ralliec ean deplets:,
Weuge respurces (by providing asswestaoce dunng the FSAHE itsell, and Larcugh
suliyequenl pru bung seevive wbligationl.

A0, “Dwpain™ bere ax wsed with regecd 1o other questicns which might b
ashed voe anatler sdminiatratiemn of the dest, in the faae ol olgectisve Lesis, or other
chuices ar to Lhe wpplianits’ ather skills whech might be observed, Ay
Eurchenmeister paints nul with regned in chjrehwe: tosis, “[E o5 not Ecasikle bo o=-
srms the fll domasn of cuakent nnd ckills an any one administrotion beeanee of
Lime cansbrainis and cramine: culurnpes” Kuechenorisber, Supra nole 77, wl 6.
This is why pracralxntion is gnompaptant jn Binee limiked beeis, ke Lhe prosent
bnr pxnminntion, eAd why ot shonld e subrrantially Logs impeatiant dr posam™ea-
tpnzm el a lenpihy pericdl af e "Coman . cepenally on che WMBE. 215 inchudes
the pange of subjocra, o nol Tawporng zhells, 1wl are reswed As ] supgesl, an
equally larpe, il Aol laeger, dormaim of 1A 1w preseat in, and e ld neceapanly be
ubihesd by applednts io The FSABE S disowseive: irafea nules 453-3T wid @eommn-
ponyimg Lust

A70 D do not Belyeve chis e neoessanly the cose.

AT Sev. vy, Eaddler, supra ne 551, nt 154 (angang thae Lhe repgession
el Al wedr gy, e Lo validane tlee LSAT nnd che S48, v Nawed e tlal ol may
*aeiunlly maek beas by relving wn 4 ceiterian Haw schvul gradesi that al=2 gy be
vanlamunated by booe apainsl wonwn. people af colar, sad o host of ether sulsider
groap’y,
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Chyjective tests (the current bar exam) and the PSABE
would now have the =ame “validicy® scorve of severn. ') am cor-
rect, cither that the corrett bar exaon dezerses less rhan thires
for genervalization, o that, by developing unitorm insteumcks
for evaluatiog, and instituting e set of checks and balances, the
evaluoation scere {ur the PSARBE would rise o two, the PSABE
would garncr a superior score.

If *|tlhe gnal w3 tn deaign a process that will provide the
mozt useful informatinn lin asseasing an applicent's competence
to practice law] given a juriadiction's limited resources, "™ the
F3ADBLE should cerlainly e given a iry.

¢ Validetion and Reliobididy: The “Avgurrens- Bosod
Approgeh”

Arnother way of preezsing any test used o licenze for o par-
ticular gocupation or profession is suggested by Julia Lenel, for-
merly the [irector of Law Programs at the American College
Teating Programa. [ne, (ACT) who waa reaponaible for develop-
ing the MBE and MEE. ™™ Her analysis provides a asetful way of
predicting the validity of a FSARE, as compared to the accepted
walidation of the existing hor exrination.

Dir. Lenel notes that,

L twrn moxt i.Il.'l.E,H,I-ﬂi'I.I"I.L abbplimles of v bt o Ly r\v|_=|i;||:|:i|i_|:.1',.I wndd
ts validicy. Valididy erefers Lo the ."i|:|pr|:|:|:|ri:‘|.1.t-‘enas-;5 o sinandd sy ot
Lesk-sanme i.ntt-'e]"prl:!t:ir.ifm.‘-: while welialality eefers tn thie arenracy
nr previsiei of Gesn sanmes, T assesciog the validily of o tesl, one
azks, "Are the interpretations of inferences maeh: oo the basis of
this tust seore appropeiane? Toes the test actually meagory what
it i8 inteaded be aneasuee? In asaeszing welinkabty, one asks, s
Lhiz test seoee an arcurale measure of the alnlity £l desl 15 in-
tendes] 4o measure?” IF a weat is not vakid, the eeliability nf the tesd
seores g irrelevatc, *% 1E the test acaees da oot measwre what they
are Supperssd Lo aeazore, it does not enatter how accueate they
are. For this reason, the validity of A geat s its mest eeitical
attribute. A7

A3, Kwechenmeister, suprn node 77, ab 27,

J74. Leawei, supro oole 3564, ul 14,

A5 Thaw & o enytement of the poimesple whiach [ wse bo eriliviee the validivy ef
the exipbang bar edan, ser rapea Part IYial,

36, Lemel, awndor mote 2Fid, an o
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Lena] reviewr evelving eoneepts of validation, ™ desenhing
the result as. *a chenge in helief about the kinds of evidence
that mukt be gathered to aupport the validily of & test,"™™ and
then pmploys the work of M.T. Hane'™ and his “anpument-
based" upproach tovalidatinon. She apphiss this approach to the
exiating bar exannation as fallows: vabdation must examine
the gssumptiops and ipferences nherent in the interpretation
of the test. Given its purpose of protecting the public,*® the “in-
terpretative argwment” for the bar exam is

377, She motes thal wicws abaul what caostitete cest evaloatenon bave peabecd
from dividing walidsty inte chree differant types, erweean related validity, rartane
validity, nnd constraet walidisy, ms provided in Ar. Feau: Resvaies)) deqs's, or. A,
STarmaning For Eporartiouar. Testizn (1974) to validily as a onicony rancepd, ar, ko
it it Annther way, pll types of enlidity as Faems cfpanstruce cvalioninn 4. oA,
She wates:

Mecording to this vicwpaint, overy ron manatinn is oo measure of some byea.
chatical constewct. Fwenif the epnstreed s oet part of 0 well nnticuloted the.
ary. the intarpretadion al tast senres inwalvas o stroclers f assumptisns nnd
inferencrs chat fan e beseed . Yalidadion, Lhen, is the prooess of cealoicting
theze nrsomptions and inferences.
lenel, sepma noos 204, ar B, This s che peancdoce [ bave used in npplying the Kane
sonrnp oypalory oo FSATR. Sm sapre besl accrmpnngnog nndes BEE-TE 1t alsa
cnllnpses the: usual theee tepes ol villidatina which are st Necrth in the moch cadiee
EEMW, fividclines, see sapnz nntes 36160 ond accompanying text thaogh withoot,
as discnssad bern, chunging the result in vnliduting the PHAHE wr. lar thied mutter.
thr exicling har exam. For a discossinon ol e ouneept of “validiky.” o Ouicd and
erer.chonging, sce Calemon, szpra note 155, at 104, Colemwn was Deputy Asais-
Lisrt Hpcrdary fe Civil Hights in Lhe LThoken IepuAmanl ol Bdweationm.

378 Lenel, sepra wate 284, al & CAhen ao iodividoal is sekel wovalicdate an
examinution, a oajor problem he or she will faoe iy devidiog which kindy of validay
ayidence shoulld be collectsd 7l Lecml noley Lal fer leapyure exams, ovedeoee of
predictive validily iz the owst impoctal. but creales dulTicolties becaose of e
problem of SidentiBring an vpproprale perfonoeoce or mtene megaure” i aed
Lo olber wurds, e do we buow oF how can s cenlely aod “nadd" ot conslilot=s
counipelenece o Jawyerice? Ty has betherw fur leeo 1he Jagiesl siogle pooblem tae
bar examinecs. 1 soppest. and by cleee cresdion andfor weeepleace of vhe MPT ey
woald appear 1o egree, thar the MacCeate Bepert poovides ua conceptually wish
L necessary critecis wizolar a9 10 deseeilbes she fuadameney] sk lls neceszyrye far
compelenl practwe. The difbcalee which remaing far bus examiners i# b0 persuG-
aively anaue thal Lhe MPT effectivelr tealidly?1 testa deone skills

479 Kk swpra noks 307, Dvote thal “anrmrent” abot the validicy of azsaed-
et w pact ol validivy'a vhetorisnl condanc, Soloasen, swara nota 355,

ARG luensure Axamongkians are inanded o prakece the pobae, ns damon-
siraled by the 1SR Aelinition of the T8, Tapa pbinene of Hralth, Educacion & el
fate Inew ., relevanily the [LE Tleportmeni of Edusacicn’ nf licenswr: a5 “a prosees
b which An spency aof pnerrmmant grontr pemicson o an individeal 1 enpngein
A @ven oocupition wpim the finding tun Lthe appheant bes nleacned the mioemal
darrae of fmempeteney reqoined Lo cnsuce that the pohlie healtk, safoty ood welfoce

https://digitalcommons.pace.edu/plr/vol23/iss2/1K
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[A] camelugion hagssd on cws premizes: (1] Bacause there ate oriti-
cal sbilitieg e | ckills or koeowledgal that are neceazary for the
safe and ellective practice of Law, vndividuals who lnck these abili.
tige will not perform effectively; and (2} individuals who regeive
low scores (i 8., scoras below the pussing scoreben v bar @xamima-
tion, 1ack these eritical shilities o 2 substential degres

Invastigating Premise (1), the validator most identify “the
skills or knowledge that should be included in the dumain of
critical activities.""** This t3 commonly done by reliance on the
judgments of a panel of experts.® The slternative method in-
volves & job or fask analyms identified by Lenel as “the method
of choice for . .. | licensura gxaminetims. ™+ Explonng the pos-
sibility of crmatructing a gond job snalysis for the existiog bar
examination, Lenel points out difficolties based an the varnng
practice situatjons availzble to entry level lawyer= % Given L
censure's abligation to secure protection of the public, it is
disturhing that, as she potes, “it 15 poasible that some skalls or
ghilities that are eritical to competent practics are acguedred on
the pof riather then prior tn baing admitted to the ber "% Thue,

will b reasanably well-protreted.” 115, Dreanimrsn e Hesan, Bovownon &
Wrerane, Tomie Hraeme Seeirres, Greoceviasase Tl Bl sic| imawEr.
THHEW Froracern-a &a 5] TT-RI057 19770 'Thad snid. shabs gaswnrmowenLs regu .-
Inte those opmupations prackicerd within their jurisdictinns desmed L regquire liven.
sure: and aversight in arder 1o proteet public bealth, sofety, and ecanomic well

bainp; vherr s nn federal el Bisensare 1hnt supersedes 1he Aates. Seme prakes.
sinns have mtinoal qualifying ~saminadions Lhial noe rocopmized oo imudt Sl les a4
pnrt af Lthe licensing preoess, but there is e reciprocity regardiog recogmilivn of
nualificniians or lissnsAs siner erquicemenes vary s0le o sLicke

ddl. fod

a8 !

381. Hor examirers dc this, to same= extent, in determining the subjecl inatler
ta Be Lesked, kalh oo the BMEE Gnd uo Lhe pssay prrion i bae exinne, Mes e an,
Heowarlh, seprs anee 11, They do ooch Uik saow wher they aga “Yhat dues o
cumpelent proviklinner need woknow abaul o pacticalar sulgect whboch w bemg
baxlwl? Sop Luban, supen node B

384, Lensl. gwora nete B, a0 0 eiming JoisT STARDARNE . sapm0 Mdca 535, 8k
L

3ES. This difficulty is rclnted Lnibe podion of o 'anicory profession.” See wrprs
niles 6773 and swmpanying Lest.

6t Lenel, sirpra mote 264, gl 19 The onplicacien thar ooe conmol or does ot
kava the Full rooage ol abulls neesszary Cor Mool vor pelent lowe practics -
pectly whdereucs The japtifization for hesnsare.

SR, N2, (rmphesis added). 1.eoc] stabes thik, “[g w5 nat esespmahdie bo reguine
condidaess tn drmenstraic skills that dhey have nat et hand L appnmounity to ac
mir:.” i Parhaps this iz il rerzanable Eae chiaee applicance whase law schanl
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while rélevant tu u job snalysis, those slkille and ahilities s
nob, somehow, “appropriate enntent for 2 har exanination ™=

We currently have a high level of confidence m identifica-
teon of the “¢ritical akills or knowledge," 2= a result of the opin-
ioma of experta®™ whao, in essence, performed a *job analysis® of
the profession™ lor the Mac(rate Repart. Fnr the PSABE, Fre-
mise (1) would reasonably appear to be establiahed, while for
the traditimal bar exam., there waouold be less evidence, andfar
evidenee ko the contrary.

As for Premise (2), Lenel describes the “normal procedure”
for testing the “problematicr azgempeion ™" that the contents of
bar vxaminations are relevant to law practice as nsimg the infor-
mation vhtzined throogh analyeis of Premise {1) “to define the
duomain of entieal abilities and to develop a teble of apeoifica-
bions for the cxamination. ™92

For the cxisting bar exam, this can be done, at best, unly
partizily, because of the same Wme, space, aod vxamioes endur-

el e lion by Tuiled 1o provede Lhein b opporioities Le acgquire cridical skl ly.
bl 29 0 reasonable booclamn you are poaEeciing e polle, whew zon knew it
applivants vou are lienznp lach eocential shills® To lbue. Lene] ales parenthel-
cally, “Taz alao raized €he quoation wlieller audh shilia ahoukd by ul."qlllrl."lj priwr b
licenawng. boat LB 18 A dapese for aoother papee” fo The pralezsion, of wil 1he
avedemy, haz cesonndmgly anawered cloal 4 oestwn o1 Lhe MaCoa e Beporl, Much
of thio arrement Bor a2 PEARE e 1o encournce Inw sclmela 10 Toodle floe skilbs o
know are crilieal. as well ap wo requive Aplidams oo denvensd rale crnapeLencl in
ihose skills before chey wre admcled o practace. Aaed wecmdary o ols pacpose of
meewiding epporiumty e evaluatien, the PSAAE ic=cll i cearporades o C2ir mf@inr
rl “nn tha ypoh braining.” See (efrn Par X102
SR, Temal, annmn nnbe 563, a1 Kk

J89. The MacCrate Dymmission was mede up af leading exprres frome the
realma af proviece. legal educaiion and Lhe jodicwry, 1 know of na e whbio Dy
senously criticized Lthe cumpasitaon of the Dommission or lhe expertise and euwperi-
eruce Aif LLs mom becs.

390 ln fmwnulaning the lea “fuodaoental lawyerog skills” aod Joar oo a-
wienitel vadues ol e proleesion. the Compoesion sought conmentz ool woly e
theze praclaving [ed, Buk aloc Hrode whe work wich lawyers The tenlanve Jeart
rezu lLng troin Ehis firgt Toand forriolacen was cireulated natonally te the peodes:-
atot an 1REL, Meacrate Beport, svper note 1, 83 610 11 @ hard 19 onapgme o nure
thorongh, s prebenkive prvcess of pih sk plycis o & derse prolession

A9l For the pxisting bar exam. Leral oomciders mma of cha imbedded azzamp-
timns an thiz Promise, that bar renminacion sceres nee 3 mensure of the eritaeal
nkilitirs, peeffemctic Berawss “the cnnieoes nf har cxaminations are ofen atbarcked
tar hnwing limatoel Telewvanoe L the penctice oF law.” Lemel, supra nate 264, me 100

=L
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ance Limitations provivusly noted * Having identified the “do-
main” as that deseribed in the MaocCrole Beport, the PSARLE's
gxtended observation wimld obyviale Lhese hmitations, More
gignificantly, m Leoel's consbruct, “the format +f 2 test may not
he amengble to assessing pertain [erntiesl] Atalities."™# Here
again, the (projected ] evidenese abont the PSABE 1= more Likely
to support the accessary infetence of an 1oelusive domain %

Lenel also notes that the second embedded assunmplion=—
that the passing score wnarks the cut-off betwesn incoan petence
and minimmn competonce=—is problernatic. 1t is, however, criti-
eal, Az she writes:

Il a test walidator canhat malke a plavsible And persuasve arg-
ment |preferably beased an empitical studiee] that individaals wiue
senTe below the pasaing acore generally ave not competent to prrac-
tice law and those who sonrve above the pasaing acore are al Ieasc
minimally competent, chen che test cannor be comaidered valid, 25

Az to the exizting bar examingtion whera the cot.off ap-
pears hoth srbitrary and protectionist ™ thiz seem3 an under-

J98 “Thaere i= B limit 10 1he numbar of questiona 1hat =an be meloded onon
lwrilrenl tesr, L7 MR Tnocomtrnst, e PSAGE qeamoite inmamerable obenrvil inn s
ab1he full domnin of rhills, a5 well as the contrctunlized tee nf substantive law in
tasting the knmwleder af whirh i= hy this Aelinckon, sevenaly metpiled pnoa poper
nmal =nnil besl.

194. ;4. The exnmple she uses i= enl eemmnientions skills. b she conld
hnve phnsen 8 nimbat of pther MacCrntn skills, including napntintinm, elicnd roun.
si:ling, allermnabeeg alizpule Tesolition, ne geen Iegal ressirch fin the xteol Lhat i
invalves che real lice practier sitvatinn al o eelntively unhannded voreerse of poten
Lin1 saarce matenanl, wnlike the tightly Seeed wniverse af dee RMIT.. none ol which
ran bre assessed o Lbhe exiscing br exwnn,

196, Thie as becaase: A rmwnlly nll ol Lhe Mo rae skills epeald Bo nbserred and
cuninated i the FRATT. See rupne pota 316 nnd aream pomyning texk nnd afm
Farl X1[hd1.

18R, Lengl, euprn mnde 2023 08 11,

187, 'The argurient Ehal the har pxaminatinen o5 more ghoor Limihng compretis
tien thin sreuring rempioanes boes cdee—ppd welh siepe bosiz —heen made, Sew,
rg., Ragers, sipra nace G4, ot 584-4T; sepre bexe nocampanving nates 1L 20, The
daffrerncre in pReging scomes amang junsdictinns aken SEgests at bewsd somoe degree
of irhkitracingss. See. g . 1edesh, suprma nobe 8L, 20 308 onG 2627 ofisargia m-
quirrs n mickram sesre oF LIS ne che MBE. with a crmbiced seosre ol 270 on he
MHE ard mxrny portinns; 10 Mannrsota, nn MBE scome of 145 is sulficienl Lo pass
chet bar. Cinnecticut bas o crobined seore enguiremence wilh oo reguired ovini-
mum on cither porion. Peonsylvann now roquires 2 mirimom scaled saoce wl” 140
vr Lhe MBE mnd L13. wilth a mimmum comhbined scere of 2700 falabnns ocnibed.
Wo Lhe coaunctinn bevwesn cnising the cul-E painl, wn0 Dream iferres, sppme
nate 21,

95



438 PACE LAW REVIEW [Vl 23:343

statement, eapecially in light of the movement to increase
passing scotes and thus lower bar pass rates ™ The PSABE
mighl not be belter, althongh intuitivelr it seems that if
woald 33 hat, it certainly conld not be worge W

Having arpuably collected evidence which would allow one
1o substantiate Lhe two stated premises, ™ the apgument-bessd
method continoes by requiring Lhe validator to desh compeling
hypathescz—that s, whelher the test 49 megsunng other, rrel-
evanl fnctors 3% These might inelode assertiong, infer alia, that
the existing bar exam wetually tests only memornizatinn; that
seorgs gre 4 function of wheo prades the exem rather than the
examinee's koowledps; that W ests geoeral intelligence—ar
lest-loking skulls—insteal of sompelence ta practive Jaw; thut it
15 hased arainst women or minorties, ete. Testing those alter-
native hypotheses reqoires studies apecifwally desipned o

ARML Sepe veprm ekl nocompanvong noles 16206 Memndl el nl., vupra oede 200 11
tlee acpuments for engaging in Lhis acnre rwiviog ace actually peemiised in the belie
thol previvuy scroes were bon low ta easure com petence Calthough Lthere hus born
shsuloi=ly wu evideroe proponoded sather fer or nganst that prowosition, ther the
bar examiinecs are sdmitting thal many pracicing vilicpeys lycked miniioan
cumpetence, allhoegh they wers certified as possessing it ol the lime they took ond
passed Lhe bar exsm. For abvivus reasony finclufing the lack ol eayp svadeaces,
ther capmat meakn Lhis claim, wilbool the claiio, it is difBcult b jusdidy raisiog ke
passing score. especially when tu do o wall almast certainly bove o disparale im
poLl ual L imEmeily Liskees, See Drogm Fiesliorrend, spam nole 210 91 43 -Sh.

G5k Evalowtors wowdd ssess compelone Sovcellenl, adequale, puor, onyatis.
fariory! un ideodtilied tashs which when apymegeted, wonld more clesely opprosd
matle @ Lline bedweeen manimal compel=nce and sncempelence, lien nooescal
srures asyipied Lo queslinng and scabed sgainsl other Lafers” gawvere s poures.
dudemenls would still need w e made—Tor exonmple, il nomericsl values wers
irigned Lo wach of the catppacies, i e 4 o 1, and averwgesd accuss e eval owion af
cach shll we woohl need W decide viletber @ averaee o edegquate (31 was eeves-
uwry lus oppeecd 1o sormeching bebween aveeoge and peorl undiur wlwetlwr, even it
[l pumercal caeraae met vur umeercaL rabpld 03, 25, 21, an apphcal Woald
*pass” wille wn eveduation o oicesapeteol on de e aeere @ Lhe 2kally pbiseseed.

A0 Tl gusuines compelent wnd regtmably coazstenl evaluators, See div-
[WELT:IEI ] -'-'l."'n'_l Frart XI1020.

A Lenel seema gl lmogh wacde aeme guab leatae . Ee e loeee chat tos 5m e
o i the culoll izeue Tor the e5istwg ar skmn, Lened, sepra note 2H . a6 1L T
thug eeiterie of validiy wece honcstly applied, we would have eoconelude <mhe
ateenes of any smpincal studies correlating har pase aeepea te “mmpetenca’
practice, hitsersr Bhial enghe e defined > that the bac eXdm e inealid a5 0 leeneza e
tesl The poane hepo, laceover, i en demnnstrabe Had Be goecen se laesele apphied
g+ b swaid th e dilemna by cormenl bar cxamineea tand the BOREL the PSARE
waLld, Ak worel, e sgunlly valid.

403, T4 puond.

https://digitalcommons.pace.edu/plr/vol23/iss2/1K 96K


https://digitalcommons.pace.edu/plr/vol23/iss2/1

2003 THINEING OUT OF THE BAR EXAM BOX 439

study cach ote individually ¥ The validator can enly form the
“wafidity argutment”—or a persuasive claim that the test is what
it purperts o be, and does what it purpnrts toode (2nd s re-
guired by general principleg of licensore, aod the dug process
clause ¥ —after such studies have been aucesssfully completed.

The "sompeting hypotheses" about the existing bar exam
have neither been adequately 1ested 195 nor, whore tested, been
convincingly dispelled. ™t We could—and should-—alzo formow.
late competing hypotheses for the PSABE. For cxample: the
role of evaluation biaa; that it proves competence only in the
controlled setting of the cowrt gyatem, rather than in uw-
superviaed practice, etc. As competing hypotheses arize, they
should, like those for the exizting bar, be subjected to the best
stndies which can be degigned and executed. Surely the public
deserves no lesz Ffrom those whose competence is certified by hor
examiners. Thero is, however, little reason 1o believe that the
competing hypotheses would prove sy stronger for the PSARE
than for the existing har exam; if theyr did, the PSATE could
and shmald be disenntined.

Even after the validity argument con e moade—thus far, I
suggest, 1L ean be done at least as persuasively for e FRABE—
the social consequenced of the test st be consideced. That is,
the cvaluation moves from che technical to the political 9

A0t Lenel caunicns, however, 1hat Seeause “Har exam inalions ars cha 1ar-
gel of eonsiderable craticiznn. WL naey oot e redeanable 1o expect «ulidaliss wom-
wopliginke Gvery leompoling hypolheziz).” f4.

404, Forw ﬁll.d.'ing lhal @ Lest weas “wnlair” 1o constiluleis] Lerins, becaose L
ol bl w2l whal hed been taughl, @=e Debra P, Tuelogplon, d7d Fo Sopp. 244
LM.0. Pla. 13749, off in parr, coraied oed remended o oark, G440 Fodd 3497 (5Lh
Car. 19EL:

405, Ewedence that bar pasnage is sonewhal cormelated Le LSA'T scores bardly
pruves Lhat succesy uo Uae fonoer—ag well as the Jalber—y o a luoclive ol pest-
tuking akills, as vpprsed to legal compesence. Ceclainly, Lhal claim hee oever leen
ouele Fur Ue LSAT by LSAC, Anal, of cuure, “Lthe LSAT has never baeen dnar whis
ewer irbeoded o ber valideled va g predictor of @acouel fe olenodoce gy a lawver.”
Kidder, supra note 190, ab 157 (ciling "|’|l'i||_r]|.|:|:r|.u.1|, srpra e 154, al 2B-310

406. IF onything, the L840 Bor 1'nssage Btudy coafirdns cather thun dispraves
allegations nl disparute impeck on eon-moajority appllealy. See LIALT Shedy,
vagra nee 4.

d07. 4z Lenel deaecibea, using unpraven bt widely- sccepled allegaticns of ra-
vidl bhing a5 a “hypothetical,” “n teet that o5 terhnically sownd may =cill ba judprd
unfair and possibly cnwalid.” Lanel, sapra oote 264, wl 12, Scpp] canzeqeences,
especinlly as they mway inelude Aiffering reauwlis for differeod sub.graops | of tokers
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Drawing on the work ol leaders in Lthe measurement field, Lenel

writes:
It is na longer ennogh to show thad a teet ia technically snand and
roeasured what it is supposed 10 measure. The social umpact of
tasting must also be evaluatad. The test wser must ask. "What
are the vonsequences of testing™ ' What waintemled consce
quersea is the test having?™™ Arm thess onsequendces acoepl
able™™ [y che cest 4bill 881ving ita fonedjon Ll

Crenling and testing w FESABE, rather than warking tvwarnd
the unlikely poszibality of aboltshing andfior replacing the ex-
iating exam should be especiully attractive. An alternative
which corrects for the inadequacies of the exiating bar exam*'?
by deploying nevw reapurves and testing more lawyenng skills
oould relisve some f the pressore on the curment syslem and
those why believe i shoald e mainteined “as 4.7 BEapecially
where applicant pereeption'?? and sther onintended comae-
quenees are involved 4 s FSABE could dicpel skepticiam andf

ir part nd Eha thared reqicirement fr Svlality”™ in ke oeey Seasnarns., sipra ninte
HA S adio Coleman, sapnz nake 063, 2e 106,

A4, T Lhis. ore wrwwer, propowsled by Lhe MacCrmale Heport, is el Jaw
schiraly vre riol encourageil, oot less compedbal, Lo Leach L Il maoge of |rwrer-
iy ahills.

Ul Fir vawmple. it there were 8 wideapresd perception Ul oo ajenky
Eabena Ty ool o S0P chonnce of Taaueng the Ged bime, Tas thad parespoen capsed
PHEL- MRy SR lcabionds b law ool be fail diz gaportonacely 1Hhes decreaaing
toe diverzoly of an aleedy dispraopermosately white bapy  See disewssian rara Far
XMy e, aitapnativaly And lees contraversially), dear dthe har examingtine’s ve -
BTere 00 Learing tectTing Tathet than bawveriog sluls ceault in decrepsed comimit-
risnt by law scheols to cenching thoee shulls a5 par of theie rurgioalom?

41 Far exnmple. wan wr conbinus with a har exam which hos Lthe ernze
fasrncts (ko whntrerer cxbent ot is “respansihle”al nobar whch dees ol rellecs thie
divergily of che: suciecy which the law govorns sel regolates?

d21. Lenel sypra oole $64, o1 13 For example, gueen the widespread desywtes-
Baclion with anel darrusl of lawyers and the legal svslen, van e azsume Lhe 160
exdio 1% wleconlely prolewsing e Aulilic?

1@ Thiz ielers pagtienle rly w thoes jaeecTving Baae and 28 panae censd ands
awer which well-intentiansl hae #daoimecs bave ne canteal

4Bl Tresting prodessions Is agrea thac, whion validating sn cxamination, ccame
incres should belicye the Lesd o beoo Qugr neaswrs of “ceitical knowledge o =kilts.”
Son, e, Perforaiarce Todng, sapen nabe 270 al b6 ‘desmmibing Ehe precess by
whirh applicants were goeativoed nn chair pareeplion of Lthe “laimes:”™ of the 1350
Calilbrnin cxperimentl.

414 ‘Resvorchers cnepopzingly suggead Lhar bedb el oytendued orad wnin-
teacled eflacly ol & terl zhould be gtwdied and valideted.” Moeller, suora e 43,
al £11.
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vr hostility and encourage cesalts deemed critical by the profes.
sion, Oiving an applivant the epportunity to choose how her
lawyering skillz woold Le tested mieght increase woth her
vhances of pazzing and her confidence in the fairmmess of tha
Pricess.

In swmmary, asing either or both medels employed to jus-
tify the currchat srstemmn, the PSABE should prove ac least an
equally *ralid” and aeceptable testing mechanism.

e Who Would Broloate PEABE Takers, How Would They be
Tradhed ard How Woedd we Avoid Bigsi

1. fdentity

I the bong term, a PSABE's on-the-job evaluations shwould
b donce by court employecs— expericoced  lawpers®i® and
judges —who bave been appreprately trained, " Those employ-
cos inast alse be given perodic opportanities foe reflection with
Lheir colleagues and trainers. otler testng professionals andior
membrs of the *har cxomination eztablishment.™17 Lo the
ghorter torin—i.e., for o pilat project=—skilled Law achool clinical
toachers would be critical in training and aszisting selected
court persannel, Thiz combinacion could produce opportunities
tor fine-tuning aubaequent training, improving the evaluation
proces:z, especially for first-time court employeea, increasing the
ahility tn generalize acrnss pheervations. and providing feerd-
hack, which is A cmtweal part of learmmg 19

41% N is papertant ko cemember that the aaizting har aram ok graded byr pran-
Liring Tawwers wia nre fglected aod erained by che bt exnpiners The Rar Oom-
witkrees Mropasnl wauld regoine oll “site supervisacs™ i hews 51 irase ve yeacs of
axpiriance. Ban Compnmire Koaon®, supen nete 5. ac 1S

41 Kew pafeie et accrmpanying nates 31938 Training, nnd erquiring da-
Liws an addision b thisn in Ltheir existing jole Arescrprans woald crguere come el
ticn wwrh, nnd coaperatinn from. thedr celevont unions. S dineusaion ayfre at
nales BTH-80 and acenmpnnring wexl.

417 Ey chiz | menr the insululions. preaps and individunls wha are insalved
inchn har cxamenntinon process - 1he slale sopeeome corl ot onart of npeenls whico
eandrals admizsian to the bor, the bur exuminers af the: particular state, the MCEE,
strbs and athar imporennt bar associdlivny, peychemetrciane and tasting predes.
sionals Telied upon ty bar examiners aod perhapa alsa the har erwiew ind wsky.

A8 See perprally Crpnde, sepec nale 14906, or o descission of the importopes of
Feedboek in a elinicnl =ctting.
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2. Troining

Law achon] clinicians will be critical in desipning and ad-
riinistering traibing for court employes evaluatorz. ln 1979,
the California Bar Examiners called upon the relabively unde-
velopod expertise of clinitians in constructing the tast and eval-
nating the performance of applicancs.'® More than twenty
vears later, clinicians have developed 8 sophisticated pedagomy
and extenszive literature of evaluation *# While much of this is
focused on evaluation oz part of & learming, rather than o zoet.
ing or weeding process, clinicians, like other law school teach-
grd, are requiced to aszess and thua sort—thesr atudents in
the proceaz of awarding letter gradea, Clinical teachers hawve
developed asseasment methodologies, ™' and have utilized then
in training others to do o, most commonly in the context of ex-
ternships where praciitioners who supervise law stodents par-
ticipate in the evalnation and grading process. 4

Maore can be learned from the experiencs of the 1980 Cali-
fornia experiment. Bar examinera—themselves almost all prac-

119. Lo Fesiemaney TE:JEH,!:. saprz wate 0. 9l 14, Lor Arcnonda Menoeu|'s
description of the lmitalwos of clinical expsclise al il Laow.

430, See, e, Lanrence M. Grosbecy, Shoulo We Test for dnlerperione! Lo
ererg Skerfls! d Coaican L HEw, B4 255-36 (19861 “The pnnciples of conpetenl
skdls perlvrioanee .. dd pul eaoeyve sl subjectively rom . . . evelustion—nor de
Lhie voiteria fur @Teclive anywers to tradilional decinioal essay goestions—buan Lhey
dho resl oo careful aealyical breakdowaes of 1he vomponenl pocts nesded 14 8ckece
effaclive pedogoence.” fd., A L 2eegler. thesvone o Svstem of Beelewiay M
Chaeal Cegel Teacdeng, 48 J LREGas Epaw, 506 (1890385 Foy T Stachey, Appree-
rlt‘rsklps perd O MLl Evfacwt;on The D0l Riexd Performance Tesfs?, B, ExaMInPR,
AT, THEE a4l T

41, Fur example, | asked cns CTUNY chincel leacher lees ghie wodld agaess
anlbetendey o Lhe MacCyate aloll of ey ieweng <part of facl develogaent] Sl
decembed reviewsnr an nberview plon peepared by a spwdent proor o the inker-
wigw el P Oerking &g, 2.8, the poadant's wnderacatdaog of L case, possession of 2
“chagyy of Llie care” whick might be enbanced or attersd by the eesules of the intar-
vew, 8ig 1, cogerving the interview for, €.2 . sk wo elicinng (elevant facks. snd
thon eoovparnag lin consultntion with the sktadene! Hhe resutta of Lhe inearveew with
tha irkterview plan Tnearviaw with Jfanet Cales, SUONY Professer (ope. MWl
"Eenlusting an insinmee of Inwyering performance . aapecially ab orel parfarmance,
wani|ly yrquires different methads of agelvice| gacesspeent than wonld e vsed o
nraluading & writkben Asray nnswene, kot this iz f Acfferenm of degrer Red mne ad’
kind.” Girsherg, sapm ook 430, 81 336

422, There in. by nuw, o foirly extensive liternture an extemahipa, see WP
{lgilvr, Ietroduection fa the Sempnsfem on feesdopaeerds o Jegal Ernternghip
Fradmengy, 5 Cuncocan Lo Hew, 337 2 199590, and sempooiem arieles semmasozing
pedagrmicnl goaly, srogrum design. lield supervision apd avnlugtion.
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titioners—-were taught to evaluate the performance of the S0
parlicipants who were videotaped perlorming vaoous lawyering
basks in the "Axsessoient Center” porlion of the experimert. s
Those who evaluated the overall experiment found that the re-
sulting performanee assessment? were 38 reliable as aasess-
ments made in grading the tradiliinal bar exam 3 A FEABE
vwpuld differ in the wneressed and more vared domeamn of prac-
tice ohserved. There is, however, no reason to believe that the
training and evalnatinon methods employed in 1980 would not
b a usefl zource for traming court employees to azsesz FSABE
applicants, #

More recent practices developed to prade, where more sub-
jective measurernents of legal knowledpe and skills are in-
yolved, can be helpful in desighing training for court comployes
graluaters. These include the metheds atilized by bar examin-
ers o avioid bigs uod increase unilermily of sconiog MPT ques-
by and essavs % Experence friom other coooteies may also
provide guidanes.  In the Canedian credentisling  procvess
{which vames shightly from provinee to provinee), law pradoates
are required tn successfully complete a fix-woek to six-month
teaching term as well 85 a mix to bwelve month penind of arti-
cling {elerkshipl.#?? The teaching tecm Tagolly may e required
tit grade prjepete which are completed by wpplicents donog
their handz-on, skills-based btraiooogs? Students are also
Lested dunog the lerm to determine whether they are mini-

425, Bpe discussion vupra Park Xlink

A2, Bee sapra mute FES

A4E. Fer wwagnple, 1he Bar Copaslierze RE20RT gugmesin. “Mtbnalatii of A
propriate evplualion chikecia . . aod foroats lor an wip-thie-pb gszegctant . . . be
duveluped veoperatarely by . L concl persvaoeel gied . Oubezde coasollarine
Live or videaraped deimonatrations wol be poeparad which rcdel appropriate fesd-
ba:k rechnw oes and serve as 8 baseline lior svaloarion.” B4R CorrMiTEE FLEFOHT,
Sigba Bode B, Al Lid-14

42A. MPT praders nre pvan g winlarm seering narmegient, "Drrafters Poinc
Ehaat and Grpding Gididelines ™ which desemiben the factual and legsl points en-
comppsssd 10 dhe lewyenng inch to be pertocmed by the applicanc, Following ad.
minisipptinn af the MPT, groders may paticipect in g notinnal geod ing workshap.
Sen Emith, supre nota B4, nt 96 Simalprly, 1thera A tAchniques for ineransing
erliomtity by excpy graders. & Julin © Lonel, Thre Essey Framingleon: Fre I
Ciredigg thy Essey Eanrnation B Evamrure, fwg 1990, nr L, TE.

427, Curcin, Supma note 14, ot 83-440 L fﬂcﬂcri'ln'ng the Cnnodian me<dell.

128, I, ar 449,
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mally competent in specifiec luwyenng skills.**® The experience
of atlorney supervisors in the teaching term in szsessing lawy-
ering skKills shonld v examined and, where successful,
neorparated.

Finally, thers is an epormone literature on job asress-
ment " putside the [jcenaure contexts" which could be drawn
upnn m constructing a valid evaluation model and traming for a
PEARE " Sipnificantly, the FEOCS Unform Goidelines on
Employes Selection Procedures (adopted by the Supreme Coort
in Athemarie and meorporated mto Title VI 3= eztabbizhing the
tonds of validation which legtimate employment teata)®™? pnote
that, for cnterion-related validation. *[tJhe most commonly used
criterion measure i3 supervisory rating of job performance
which is acceptable it done in 3 professional mannmer.™? Snach
performanece-hased assesament has already been widely and
suecessfally employed.

The provocative work of Eusan Sturm and Lam Guimer
suggests that the process of developing "dynamic and interac-
tive" models of AResesament which are “integrated intn the day-
tn-day lunchoning of the srgapization™ coold alas enhance np-
partunity and diversity in ways different from, and palitically

129, 12 ol 44H.

4H1. See Kpnneth Prarlman, Theady. Foea Datune decseees fior Teenry Firse
Creaduary Word, (R TieamsiTions i Aisn ano Liraems s Jrniari s poi Assess.
asxarr fAd oo Teseing and Assessmeni & Bot'l Hescarch Couneil ede. 19971 Fea.
RN KL SELECTION T (R aslzaad s Ceal Sehimeilk ol al elds. 19970 E L. Baker
vl al, friicy eoed Valicdiee Provgeces foe Pecfemiooce Seved dssersieres, B Sy,
Puvriwcawist 1210 (1003 Warnes W Wiiossham vr s, Poctcripe Coll ke
[RiLaasks:: AW Anarwses OF JHTITLNGMAL THenE OvZk T D auEs (1300 Lisia
Dzl Lamraomt 1 g, A Lecesse To'TeasH Do o PraFEssion PR 2 L=
Cebereny Soenoeey (1HEGED

451, Luwwens Preoselves Bave develuped misdels and wechioigues, Jur @danple,
Fur wivessing Ll skeilla ol Baw stwdeols they have bired, See, e, Alice Alecander
i .II'."HI.'L'}' Hmitn, Law Siadert Spsareosorn Ao 'l:'-"gun::or." Suwigers . LEead Bavam
Miwy-Jduae LHG, a4l G Heory Baose, fococyery g Tracherss Phe A of Scpsdsclaren,
Law Froac. Moma., May-=lone 1995, ar 20,

142 A new 1LSAC-funded atwdy cnrdocled by Protesusrs Marpooe M Shaltkz
and Sleldan Zedeck of the Cowversicy of Califonma al Berkeley g oy the essly
stages o using smpincal siedies o define Lhe shlle ecessary e cmeveed a5 o lawe-
wer. to be fodluwed by developrnsent of ob-haged prediedice inan mments by Profesrey
Tedeck, an gulloedy on Job-relatedeas and Taicle Y10 Marjorie M Shubiz & Shel-
durt Zemleck, Preseclatio al the aALS Auinusl Meetiog, Wihere cop iy Wfraded™
Improveng the Corpetetoe af Lane Sedets Glan f 20030

413, Hee sppta Noles oG4 and ACCMpANYINg ext

484 SoaLka & CGiResskan, cppro nnoe 3437,
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muore zppealingr than traditionally understood affirmetive &e-
tion programs.®?* Their work conoeptnslizes oew methods of
evaluation, which wmove “from prediction to performance.” In-
corporating “lejecent developiments in the assessment area,
such as purtfolio-based??® and suthentic assessmend,™ " Sturm
and Tuinier ask guestions*™ and provide s valuable context in
which pvaluation training can ba develnped.

3. Avowling Bies

The kind of on-the-job performance evaluation and assess-
ment utilized in a PEABRE raiges a potential for biaa which al-
warys exista in more suhjective evalvacions ™ Therc are oo
gimple answers, but my personal cxpetichee in the court svstem
gives me sotme measure of cohlidence that where those who are
Lrainod b do the evaluations are themselvoe of diverse ruee and
gender, wnd uperate within an inclusionary structure, their
eveluativos can b fair und unbissed. »? Nooelheless, the wval-
ualien process must he desipned exphicitly o mioumize or come-

d5. Hlorm & {Gwinier. sgpece nele 22, at 101305

d36. For o discussinn of pralessionn] pnntlalic.hased cvaloncian in the edueo
tnnal eaniexl, &pp HAR AR 1 a0 22pFg note 2400 A R1-84; 5oy adsa o Meran
EL., TEXTIG pobk Leanrag How NeEw Arrkosciies- To Brapsviod Cay st
AR ERW.ca Brnpoons 3021 (190

437 Starm & Cuoneey, sepra e 5ok kLA

41 Aaang the “challewpes' thoy paeac o “how s onberraee tha ozzesamaone
provgss ity Che geiey iea of e oneanizalion.” o questin wiicl goes directly be
Lhee assue of desigmog o real-liSe, real-tioe. cvwri-based performacce evidudlion.
ond to the develap “mechorisms af svaloation that are necouwnanble ta eaocerms ol
bath perdrrmitner and inclusian ™ Swrm & Guinicr, sopea w320 04 TRI0TT.
The latber raiees Lhe prbeneial problem w7 hias im0 mare subjecte pszossment
srhrome.

414, See Wanghes, sapre nole 17 ag 425, Slanberg, supra oo 200, atf 1.20.
*Eludies havs fonsistently fauei chatl perfarmanes Appraserl patings ol wnman
Anl peeple of eolor Are prone (o bise ™ Swmnkerg, capro oot 253, ak 340, Sew
@espradly Vogima s O'Leary & Ranald O Flwasen, Ferforrwneey Evalaanion, A
Bvcoel Pepehologece! Perspecidor tn PERFOSMaCE MEatUREMENT aoon THECRY 1497
CFrank Lawdy et al eds. 1530,

dd0. Sewdies o eaowork nonalicracial zettingy ol whiel the cour apatem g
aurely unep sagpest that the ability w werk as co-eguals in incerdependent and
couperutive tenms con reduce bios. See, ng., 2amuoe] L. (3oectner et ol., ¥he Cor-
Inrct Hypackesie The Holc o) @ Cormmar fegrarn Mdemidly na fedureng fmdergroup
Mezs, 28 Sarant, Groure Tex, 224, 228 (15940,

1030



446 PACE LAW REVIEW [Val. 23:343

pletely avoid bias and should include B system of checks wnd
bulanpes 94!

Tnilemaity of evalustion eritera is critical Lo anticipating
and gviding haz4+ Resegarch shows that hiriog and promo-
tion puteomes are botter for women and minonties—ie., leas
Mased—when procedures are formelired rather then entirely
informal #nd ihos vulnerable to abuse*** This strongly sog-
gesta that the evalouatinn process for A PEABR neads to he bath
reronntable and transparent. Critena need to be sgroed apon
and eansistently and explicitly applied. As Sturm and Guimier

suggeak:

The challenge poaad .. . 18 to develop sysbetna of acenuntable deci-
skon miaking that minirize the expression of bias and atructure
Judmment aroand identibed . . . aorms. For each assesament,
levalaacora] waomld articulace ceiterin of successfol performancs,
doenment activities mnd tazks relevant to the judgment, aasess
lapplicancs| in relation to thaae ceiteria, and affer sufficient infboe-
makion abnat the candidates’ performance ta enable athere Lo ex-
arcide independaent jodgment. 14

Thurse who plaomed and implemenled the 1980 Culiformia exper-
iment had cuneeros about bias which, thoough wse of eaotena
Like those suppestod by Storm and Guinier, proved larpely un-
[runded. Onee agrain, there v much of valae bo e deoved from
Lheir work.

The vther eod of the spectrun fToom oegalive bias is Uwe poz-
zibilivy, which also may arise in law schoal grading, Y that so-
pervicore and evaluators might develop friendships with, or a

441 Tie Bk Corpnree BEport would acounn plush tlie by use of @ varely of
evplualion devicey. “graded” by dilfereat people, meloding eveluaten on 4 somu-
lated taak. and & weirten bes. like the MPT, bat withed 105 (e constepnls, Seg
Bear CopaiTTEE BREFCRT, firpre noe 5, pd 10-16 Whale the elabocats syawan of
rharks and balanees the Camproriees progese might be feazible—and extremaly
wsefil—lor & palor. e%pansinn o o large cnivers: o ppplhaants conld resuls in he
sape probleme gemerated v the 198} Assesomcnt Sepoer @S9 et

441, Thia g ane of tha raernmmendnptiaons cAntained in e A Commrrrerer He.
WANT, sUpre nace 3. gt 16

dd]. Sve Panl Qsrerman, oo Foraal?, ca Wooes Quuaarnign® suprg note T2, at
TT

ddd. Shurm & Cfoinier, semoe note 220 a1 1414,

adf. {Inneem for unconscicos bins —favarnble os well 03 poasikly discimine-
warv—ik ane af 1he rrasens masl baw sehoals reyquiee written examinaciors fax sp-
piscd b papers, wheno studentis and leachers may b reprated interoction. e
clinical weark, :n which wnorymaty = impuesyible) to be ind groded.
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sense of responsibility for applicants that coald rezult in overly
favorahle nssessments. TTnlike discriminatory bias or prejudice
goainst an applicant, the potential danger of an overly.
faverable assezement lies in the undeserved pack or, ih testing
terms, & lalse positive. 1o the PSARE, sucl lias could result in
*pessing” apphounts who were nrd minimally onmpetent. {Pre-
sumably, this did ol goocor in the 1980 Califormig experiment.
ginee graders had neither supervisory responaibility over, nor
personal contact with applicancs whoze videotaped performance
they were evaluating) 4% Thiz raises two separate guostions,
First, ig there 3 way to avoid of protect against pro-applis
rapl supervisor bias®’ such that there can be as mueh eonli-
denee in the rosults of the FEABE as in these of the exsting bar
gxem?? Here, we should examing and draw upon the consider-

didfe, Certninly videolaping waol:d? pernit a reage ol assissments by o noambsc
o evalnaters, shviabng the irnlinl lar this kind of bigy, Trnfariunadely | onwoild
vt inea Hhe sape enst barders whach eniazed 1the Calsfnenia bhnr examinars bo o5
clhiaw videpaped 1esis pller the 19680 experymnent  Vore Timnged use nl wdestaping.,
e parl ol Chee palul could, Fawewer, lelp sccertain the eXeieooe and eateot ol such
positive bdes =o that spprepriove cuccectere mensucey could be devived.

447 Although 1 wes Lhe term “supeoviace™ here. the danger of pusitere bias e
mart likely ba arse when “soprrrisinn” ceneser sver inle"mentaring.” Sae Michael
Meltsncr pe al | The fike Foer Deader's Difaoena. Tafking ahewr Supereisior . 10
Vr L Bewv QS5 423105330 A menior mim ek knewledge, aimed nt & more ge e
ally applecatle aud 1232 pesuit-orienled [orn of learning, rather than the trananis.
sion ol shall Ut Wow s (o sk supervisaon, Meoloring pactabes of sdesdicatmnn
.. .. The menter expecly and plons lor che soccesy of the aoenles” o ol 4244,
While there are Teal beoelits passible in o mertoring melationship, soe anfra Par
XITN e A2y, part of tramning coute pmployons on sipervese and nssess applicanes’ pere
farmaney iz Lraching them e recogmeze nmil o sl ngnish hetwasen tnd: moles af super
1aser nnd menno

443 Abbooipes have been oeade 1o ek the lyppathesiz of racind ed pepdes hias
an the ool of by evpm gradere See, v g0 Blegs & Eolus, eara neza 1370 While
Ll prarpoye oF oz abondies biay been praniarily o detecl woconscies el ioral b
dgaene Lhe graders Know wetlher Lhe race wor the gendor ol L wone w or moaari-
Ligst, oL slae wecess=amly nelomdes a teearasa b lowards U wlia wmle or rep-
zun hbe the graders. While the stwdies have shewn thal gradecs of dilfenzint
yenders ond rares geovrally award similar seores woguestions, regurdless of 1he
rce andiar gender o the applicant 1he isswe af bizgs, #specinlly braard an iovis -
Tale, ot sharnd collorwl nero canaor be eptzrely roled aud. The pecsisieot ET|
rermingly fisad disparnte wmpace of the bay 2o an oon-majerey applicanils s
grsis nat anly that qunlicied Applicents may ke baing socluded it ac east snfer-
cmtinlly, thete might alse b= positive hiss peward somec mejoricy 18kers who are
rithe rwvige * uyualified ©
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able work done and the best practices which have emerged fom
workplace and educatienal azzeszment and ovaluotion. 2

[ a pilot project, utilizing both law school elinicians and
couct employecs, the former coald provide assessments unre-
lated to and unalfeeted by any superviznry mole. Those anraass-
ments could be uxed be test hypothesea of positive aor negative
bias by suppervisors** and Lo standardize the Anal, determina-
tive pvaluations of minimal competency. Multiple assessments
af individual applicants, urilizing artienlated standards, cou-
pled wath tine for reflection and comparisen of views, woold 20
a long way to enzure fairness and absence of biaz +¥ Such as-
seasmentz could also inform traming and procedures it the pilot
were expanded. There is no simple answer to the posaibilicy of
superviaor hias, hut experience and careful "evaluation of the
avaluation™ will surely be eritical in a pilot project, ond in any
subrequent degision about whether to continue or expand o
F=ARE.

The second question is less about practice than values As
with every test which purports fo weed the incompetent from

HA Sierm and Cwiner heve responded 1o pimiler concerns and creiticisms
about subdectaviey in theiy eanphase on warhplace evaluaton evee peagal aod paper
1epks Swe Suzan Stuern & Lo Guoiier, Regly, oo WHO'S QUat 1 FIEL? sapers nale
AL, md Lo,

I''haml careers Hhar meene bevond dombant reliawee oo leals mecedganrily
feady back oo the avsienwy af informed, sobpeclese, and bissed decisio nah-
g thar Leste were in parl deselaped Lo provenl] sz well foonded, bot i cwr
wiet, aidoly aralie and eeactie, The approaeis oo seleclion need nel g py
ve et a chivive bebween Lhewe polar allecoanea. We arc urgioe inleraclve
cipenmentabion willin iestituliona to perool ooee aecommtable el leas
pArenl decision making.

T LCTR

A3, Trased prodesdionals, <ach as @sperenved clameal leachers, wonld as-
arzs el applicaols cym e ] con pele nde om hee same Lasks evalualed Uy superyi-
aie ARy 2ulzbantal varabicas weald soapest q methwlalapeal v soaend boze fur
deterracaing Hhe likehhood ol idenodi crion s crobsipamally more praseal ordia-
Crimwnay bps A fewer posgcs {or one gander or ethnicile s A constand gasestinenl
by ane evalpagor, prired with nszerrmends From maLiple supeearorg walld ovan
mill the agsessmani promess and resaltin gracker nmilmmi be—and (i maes —aol ra-
sulk. Thuy is =imilar oo o technigue praesentty ahdizol in proling the gxisang Bar
LM,

451, The RBan Coranrmee Beeont palls dnr the Ydacign of 2 swrbam of avalua-
tirn chnl pat anly minimizes bias and ss Tr, Tock ane that s suhdeek of 1the kinds of
checks ann balances prowided by the uee ol muliple eveluntian deviees.”™ Tar Cow.
rMnie: v, sicpem mele S.oat 15,
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the compelend, there v 3 danger of arror—hoth false pocitives
and frlAz nepativea*™—requiring thoughtful conaideration of
the coats of each, That i3, it is necessary to be clear about the
limits of our tolerance for both undeninelusive {excluding the
cranpetent] and ovarinclusive (ncluding the incompetent) te-
sults. As to the former. as already discussed, the existing bar
exam may be gsigniticantly underinclusive, especially for non-
mujuorily takers whao have or might olherwise demonstrate Ltheir
comipelence 58 The consequenge #f underinclusion is the coolin-
uatinn of 1 har which fails o represent the diversity nf the snei-
ety 1t aerves, and results in & correaponding lack of Aaccess to
justize for non-majonty communities, ™ At the same time, the
persistence of lawyer disciplinary actions, malpractice ascs
and client diszatisfaction sugeest aone degree of over-inclusive-
iezs which both society and the profession have continued to
tolerate,

The guestion 1z what degree of overinclusiveness we ane
willing to tolerate from a FSABE, Here the findings of the
LSAC Bar Study are ingtructive, They cstahlish. a2 nhservers
wonld gueaz, that eventually almast every applicant who pe.
sists will pass @ har exam™® and he admitted ta practice. Only
Bwe percent of takers wha poraist®™ never paaz the existing bar

452, Muferend seatysrcn] mvedels nsed By pevchemernicians rreac seleccion cut-
onmas and seleckion eeenrs giffererntly . depending om whethar nlse pasitives ar
Talst: negmbives aee peredivad a5 a woree frtcnme. See Michar] AL Civas, Constiin.
teand Mraieria: The Sacird Saeace ead Conzmen Lo of Admissiens ecisions
Migher denoatiar, GRTL Cinge L. Rxee, TOES, 1087 (134T

45F. Far anecdnlal znppart ot this prapnsation, seq dizeussion infra notes 543
Ad nnd appompanving taxk, deseriting ewn prutessaonally sacoessful CURY gruls
whe Taled 1the karc twice.

a4, S mp Lewipert ot aly, supoes made 155, i a%38-14 Jdeserbing the: “status-
Lically sigmifizant teadaney af [ichignnd nleowni tn dispraparticnally sroes persoms
of their pwo race pr athncity”™ whirh, as "o aspent of © . . Michigin's commitment
La icoin mace minodcy lawsyers,” has “increased the nomhars of its graduaces pra.
viding servscns L Afrienn Americwn and Latre andividoals and arganizaliony aed
L leae- wnd middle. inrome individowla™.

dii See LEAT Soedy, sepmc mate d3, al veii Howewrer, il may not b oo Lhe
jurisdictian where “hr applicont ficst opplied.

43 A= previansly discussod, a substontizl number of Afrdeon Americons whe
tuiled the bar on ibkair firet caking mmoer nte=mpled the bar sxam agnin. Sae sapre
owie 181 and wocompanying text. [ is im passible o delermine whelher, witls per
siglence, they waold hnve been “eventunl passers,” but onecdedol evidence sug
verls thal many wonld. Sre disciossinn irfrr noles SAALR]L
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pxam 7 [fwe helieve that a licenzufe fest with an nverall even-
tual pass rate of §5% 15 sdequately protecting the public,** &i-
ther the degree of nver-inclusion in the existing bar
examination regime is acceptable, or lepral education is doing a
sufficiently pond job that almaoat all gradoates of ABA-2cored-
ited law sebopls ars appropriately admitted to the bae 493 If the
latter i tme¥'—and, a= & lagat educator I would hape that it
ir—then we should be able to tolerate any ever-ingluzion which
might reault rom the PSABE with equal comfort. %t If the for-
mer ig the case, we should be able to (olerate a similar margin of

457, LSAC Stady . supra noce 43 m X AR® The aroial pereendngr ik G2,

45%. 1 am certrinly nit sngpasting thal the har paocaga rate be decrpased by
arbitrinly ANcrowsi Mg passiNE S0eeE. See Sufien besl aesompanying nntes 1625, 1
think, henerrre, thal this fipur: anys somaching nhantd the anndares af cr caler.
anee for arenr i Admirsenn nf less then minimally compecent aTecliliaoeTs

459, Wos that 1 characterize Thes s “wppropriptegly admitled™ rochee than
minimally comprient ta pracvier Taw wnenperrised. [F e prohlemacis thae admis.
s:n0 win ihe puisling har penrantee:s the latcar while the very porpnse of design ol
Ler TEABFE is wooala s in a0 ditfeerol aind  ere sMicarings wny

180. llansen argues that argumenic ke chose he nitribotes 4o Dean Giris
wnli, that 1Taw schonls are wan ensy oo ned Tor shodents nee, iTEhey weree oeec L,
now Himply mudaled. See Hlansen, supraowooe 11, ac 1208 Ele oeles thae the bar
cxam is otk a student’s naly semaas hurdle to hegioning n low career, but rather.
Lhiit

ET | here are many burdles students must pass aver defore being admiLlled Lo

praciice. Thew includs Lthe LSAT, lrompetitive] scosptance Lo law zchoul .. .

luw scheal assignmconts and cxaminacions, and i maay law scheuls ‘A

all AHA-iccoedeted luw schnpls, see ABA Srasidens. supra oole J. S1an-

dard 302an2i a subsiancial wrbking ceguirement, Thess are all serows

burdles .. ..
Rurizen. supra nate LL, at 128 (citing Grisweld. sypra note 3%, ol B350

451, Vlhis 35, o coare, is olsg g argumenl Far e preposilion than we do oo
need any bor exam gt gll, Ses Howsen, seprs nete 11, sl L2235 MacCrale Regport,
siprr pafe 1wl 3TT-E4. Unlike e existang bar, Lhe PSABE wonld soober sddi-
Cicnwa| benedity — porentially mocreasal pablhc aosfidence . uch needed aszistancs
g Hie erarty, aned chee peiential fur fariberog Wee MeeC rane valos of peoviding g
b a3 zlance
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error lor the PSABE %6 gepecially in light of its other antici-
pated bencefites o legal edueation® and the profoSsion 184

1 Whot Prerequizctes Shonld There b for PSARE Tokers?

In addition to designing an evalvation proeesr and method
for treining evaluators, & number of other practical issues peed
o be addressed pror to any pilot project of 2 FSABE, One issuc
15, briadly speaking, the question of preparation. Thig, in turn,
hus twuy aspects: preparation during law school and poat-law
schaol preparation for the work applicants would be required to
dor duringz the PSABE.

1. Preperation in Lo Sehos!

If wa merinuzly mean the PSABE wo he a veal, alternative
bar exgm, it muyst test skilla and knoewledge learned during the
eourse of an applicant’s legal education. Many of the MacCrate
skills that the PSABE would test are already present in the cur.
rcula of ewary law schond; othera are not. For example, the
traditonal corrienlum includes legal apalygis and peasoning, Le.
tral research, and =t lzast some degres of prohlem aolving. 6
ABA arcreditation standepds en=sure that all law studenta are
tought profesrional responsibility,*“* 50, at the very least. sfu-
denes should be knnwledpeable sboiul apphicable miles and pro-

4652 Thetris, of eours, no wmy g2 determing the preciss degree of ovsc-ingle.
sinn N the ¢aisting bar regpime, nor wault thers be any wny thogecartain it Tor g
HEARE. Withot sgraament an whati eonstilubes somiprosne penceira dhic if rome.
what deflerent frnm wdeatifving the skills required for enmpeienc prackesl, the
waals to mensoee i1 ned b correlots it ba har posaage nocither regme, peer-inel.
sinn ar cha dAeprer o Maler presizives” man newer ba krenwn with cartainty. The
unzpng Gerkeelry Ztody may, hnwewer, provide seme assistnnee &See Sholtr &
dedirck, supma nate 432,

4371 I for rxampla. p FSABE nnd increased stndent Armnnd rasulesd in Zuw
schinels oMeriog more rxperienticl and skills-based soorses. lawyers who trok thase
vuurses ond passed the cxisting bar might be mnze enmpetent bo proclice wpon
almissian. Thnt ix, the PRABRE might well huve nopasativs intdenea an ot lease
surie oumber o Lhose: wha chise o o bales i, Lhiae mosicivre effrer might halance
uul ony oegative effrck frnm possihle TEARE ocer inelusinn.

4fd. Thisz assomes thot the FRAHE would nut replieatbn Bre disparabe impact
wlsich Lhe =xisbiog bnr =sam bas on noo-owejurily npphconts. 1thas peieotially ine
cregaing diveruity in the professiun. Ses awp Port V.

465, ALl these skills are required by ABA accreditulion stsndnrds, sre ABAS
1A A, searo wate {6, Staoncard A021eX 1), wd aee [with 1the sorplion ol legal
rezrnrch® tested on the cxisting bar exam.

dhs, ABEA SToolels, rupro oole 38, Slundard 102 h:
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cedures, * The standards also require instruction in Tegal
writing, and at beacl one upper elags writing opportancty for
aevery 2tudent® Watten cummunication iz, therefore, alraady
part ol cvery law school curmiculam 52 although the Full range of
writing skills may or may not he either cxplicitly or implicitly
taupht. 7 Crul communication skille ace alse taught™ —or

dE7T. Blest Law schonls Ball3l the ATA requi remenl through a mandaktar eanrse
which oivers 1the AHA e of T'rofessionn] Tespansibility, the SLT Madel Buoles ol
1'rofeasionul Candudt, and relevanc stais pr-.':ﬁ::si.unal respanaibilicy raes, veguln.
lienx ond disciphoary peacedures Thiz primary lechnicnl compliancs kbas bBaen
criticized. Her, pog., Deborb 1. Rthode, foshdtioroliizing Fiaies, 43 Case W Tk
L. Hew. G685, T32-44 (12B4). & murch smnlirr noumber of’ las scbhopls, iocluding
LUNY, hive heeded theen panoems and dezigned methads fnr danching proles.
yannal rt:i[.ﬂm.!.ih:il.i.l:.r “pervicsively T thrpaghoat the cwrmicelom. Seve, eg. [FERoHAN
L. Hcr, Professiomar Brseroesoams Tormes ey cren: Tenvasnes oo
(1544 W is Lhis laller meds af instnuetian which =eems mers likely bo squip s
denls with Lhe BlacCrate skill af “rrcngnizing and resalving rihical dilemmnas"
MacCrate Heport, svpra note 1. ot G620, The :kill inclodes kath koowledge ol
Lhe varivus ebhic. slandurds aod wavs by which Lhey are onfnrocd, and the cnm.
plex ways in wldch such dilemmas arise ot Lhe preossses by which no lawyer
should nttempt bo resulve them.

468, AHA SresianD?, supmr note 48 Stancard SECaniE) Weiling has, dwowe-
eepr. wllen been breated] as a - prodoct of the Lraciticnal cumnealom er, 13 Lhe
exlent that il iz explicily “laughl” o o stepehild, an endeavaur of suletantially
krevr prostige—and finarcial invesiment by iany low schoels See. ep., Peler
Erarmdin Hapee, &4 Pl for Rrfroaoley and Deeency: The Nryparale Vreetmen! of
Leptri Writire Fircwifies aq e Yodedown of Hork Egeal Prutection ead Frofessivoel!
Etycs. P9 Dug L Bey 329 35300000 Jemay B Dovls, '-'I-"r.'rrng '-'I-"nv'lys, BBEA L,
Ang 201, 81 24 The AR egparzeon of 30240 be owclude an o pper doee o s -
i wpprLenily s, B0 e, Deen o respooae 39 Che ailicwlated sooceros ol finke
arsd acher vinplovors of lawyers wlngs laowe conkeuled g preacer sworeoess of
the negd for clearer AR rore [Ded=e W eiking.

458 The assay pottinn of the existang har g% mocacks 31 leask a portion of Ingal
wricing. huak hardly the fell range of 5kills spelwdcd in tae MacCrale definilinn nf
wrntden communicadon. or sepra ooles 1338 oed nerempanying bexe.

A7k [0 addilaun Lo breakowy down wffectave cummunication ity general pee:
e uisiles e presentatio:, Soecialaed Tequicreenis in lews] coalesl Cike oo w0
e and wlilize Gacle), and regureaends e legal cikation furin, the MacCrate
cJall mutes substaclive and fecluicel regeirements for specialized kondy of [epal
wrataog like Uraflulyy afensu Lty arnd liligalano docwmmanly, gl Iegaslalive drafling.
Zee vupra oole 130, Dwpeadoag o Lhe bew schiol —and Law wacher—ewonees e
wills aod brogts nealt oF enay aob Lave mome experieni il drasllacpe cumraienl, while
ourded mlnal advecacy vurhl uelude deaioms tugatoe deca nienta 23 ool [eee-
chienl vhodcs, whoeh mnght alae offer lean-actionel dralting Ao electees u legsla-
Lewn anght dewch acmae of e alille of tleel specinlzed fomn of Jegal wnliong.

4T Thesa skills might b tniwght, e evrempbe, snoganrsas in Appellate Adyen.
Lary or Tria] Pradice .
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practiced and critiqued*™ —in vittually all law sehoels, and
some forre of mont court activity, whether a formal, proded part
of the curriculum or a student-organized voluntary activily. is
offered. And, in many ways, the experience of lew school, with
its multiple end conflicting tme domands, provides an upporbu-
nity L lewrn and practice Ure managemenl skills 44

With the exception of lagal roaearch, oral communication,
and specialized legal writing, the existing bar exam purports to
test these skilis, at least fo some degree, and presupposes that
they have been acguired during the applicant's legal education.
The PSABE would not. therefore, require additiongl instruction
ire any of these skill=.

The wdditional MacCrale skills, Tactual mvestigation, eoon-
selimp, nepotiation, lbgabon aond alternztive dispute resolution
provedures = may or may not e part of o law school's curricu-
lar pferings, and may be taoght individusdly (L., Courses in
negotintion, counseling, or moediation) vr more holizocally, tea-
ditionally thoough live client or simolated clinics %% or auper-
viged externships. ™ I the FSABE i: o test such lavwyering
chills. applicants who elect it should be reqoired to have studied
and learned soma, i not all, of these pdditional lawyrering skills
during the course of their logal education. Because law achoolks

1728 The Secrelic metleal, slill & pramery el of legat instroctaon, reguirs:;
gludenta 1o engnge — perrape lees reflestively—in inany of e MoeC e eommoni-
cabang skills Fus wee Laon Coapraer, Bevokrag Chenfieines, Wanlgil's Ernererces ot
Oee fow Loy Qg Scaend, 143 T Pa L. Rew 103, 4 TPREM lemiticanng Jdee S
avatic weethod for oy wegateee and *2ilencing” elfeen 0w womanl.

413 Chnicisng and olber expenertialle basad teachera wanld argue chat this
Eraceds ¢80 e learned aod shouwld ba taught See, 2 2 Munoeke, aupee note 127,
aL 1

314 Mest. 6 aql wll, law stodecks maan mams fapnliarice with htigadion prace-
dures thrpigh the gredy ol qoosl ARddnr snminal precadure, eodanen, Sund by e
gemeral usa of the ceae mellved. Swiee of the mpre zophisticoped aspoels ol tee
Marrace 2kill of pnderstandiogg wnd Fanalineity, lilke “the lnwyer's ribical owligo
Linm b sereen the merd = ol 1he 552 before institunng Titipation,” “sLrndngic drssss.
meng o what moligna widile,” and “the skills of rraparing and condicting wiliess
cxRmenbions T requoe inere ol vabesd and sxplicic jpacigecion, Sa: MacCrate He
e, stere Aok 1oal L4#]-19

475, See. e F., Grosberp. salra noke 320, ab 344, EprTy af ol supra nowe 115,
at 4.

4R, Soe Dgiley . zepra nofe 422, Mellener et al, japre node 247 L-"a.p|r.lw,
suprn mabe 352, al g,
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vary an widely in climcal experiences otfered to studeants 4 the
proreguisttes fur Lalkang the PSABE would almast certainly dhif-
ter by schnal, with a haseline to e 326, in advance.?™ by the
existing bar examiners or other appropriate persona,

For examnple, a live-client clinic might provide instruction
and reflagtinn in factual investigacion. counzeling, negu-tlatmn
and litigetwon, 8= well az legal analysis, redearch and communi-
cationa skills. Most clinica alse include exposure to, and reflec-
tion on, ethwal issues which arige in the course of
representation. The remaining MacCrate skill. alternative dis-
pate reanlution, might ke learned in 8 mediation course To-
gether, a chnie and mediation cowld cover the skills which
generally are not taught aa part of the basic, more traditional
bar-facused cormculum.

Twn immediate potential benefits of the PSABE and this
st of prerequisite Aare readily apparent. Firzt. student de-
mand would gpive law sehaols the ineentive to offer a variety of

417 Sowe clinics wee bied entirely on cmulotions, while obliers neolve =
perviged Lliveeligne repreerntatmn. Clinical expeneneez oy be offored 1 one =
mirsiar, For as ew as Lhree emedics nr aeres the thend wear, for as many ps & eam
crid itz The swhjecd oty will vy snernwualy, s, for snampls, al CONY, Bram
dorexste: ahugsg, in cnminnl defrnse, woawmirnnks' and refugees pighrs The focws
may be patirely na littgazinon =ndely iransacciomnl Jike 1ne nscisianss sliriexs nr
samcwharre in bgowesn das, Seresample. in CUUNY S clder Lo chicl, Sapane sebieals
also atfer “penclice cowrses” which. while: nar stoiccly “clinwenl. ™ provide instvctinn
in Lhe same ckills. See. eog. Halph M. Oeple, Tenchene racice 3oy i Lawe
Srfaoady The (Rowersiey o Wismoesin Experoroy, . Exonnaen, Feh, P38, at §;
Gresherg. sugea nate 420, at 561

T, Thr base mighl Toyuir= some manimum oulsber ol clinical credils, plus o
alvwiay Lhat all tle MacCrace skilly were taoghL i the tolelivy o[ ooorses wken by
Lhe upplicane, ar depending upoun Lhe kind ol elinic. supplemenivlion from o laun.
day hst of coocses like Megmimbwn, Alleroative Thepute Hesolulwao, eie. 'The Bak
Commuriee Bemonr calls for sight credits of cnic aodfore sboulalwn aod akills
U ey plu: New Yook NMcavlee. See Bab CobekrTTEE HERORT. snpra mAe S, al B, T
| propase Lwalve csdils.

47U Students would aeed o haew, vzeally e e oend of tenr lieay wean,
whiele 2ourses they Iad to Lake Frofn senong U more sdeanoed, acd wzoally ace
heawily aleclive, cowrses offered v the seeond and thard wears.

S8, 07 the PSADBE wag enbrogsd by 4 araee'’s bar aganminers, e, a comeul-
1ativnn wulh Jegal edocslore. could deflie che brse or "feot” af eomrse pnd credite
an BEpheant would be reguired 13 heve takan saecasshally. I the PSABE ez fAiTFt
rfiered aw o palow pram ane growing ool of 3 bk Faces reegrmendabign, o kgl fores:
andisr s consoltanes nepht desige s ek ol regnirements thac wnuld he subgesct ba
subsequent dne-tuning. [F ithe FEATE pilme was afferad pnly @ praduaces of the
agnle's ovr scnonla the initedl insk wnpld be for snsicr i0 camparing convse con.
ane e those zehonls, ar apposed e all 1TAS ARA-arrrodiced sehioals.
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course And climical experienoces which teach all the Mac{rate
zkills.*1 Second, there could be increased public confidence (ag
peell a2 that of the bar itze]f) that law echonlz had fully and ap-
propriately  educated those graduates who opled for the
FSABE,*2 az well as confidence in the puarantes of minimal
prifessional competence for those certified by the PSABE
PSS

Finally, there 3 the issue of substantive Enewlodge, ac
quired tlheough courses defined by subject moller, and testod
selactively (bul, the bar examioens asesare ws, validly) un the
MBE, to 2 lesser axtent (in coveruge, if not depthl an the eseay
portinm, whelher MEE or rtate-specific, apd atag, to an even
leaser degree an the MPT 1where & "file” of reference matarials
is provided) Although subsiantive legal knowledge is not the
primary focns of the FSABE, the PRSABE could be constroeted
g0 that most, il not all ¥ of the "big six” cested on the MBE
(Constitutionsl Law, Conteacts, Criminal Law, Evidenact, Heal
Propoerty and Torts) as well as the additivoal subjects tosted on
the MEE (Business Orgunications, Commercial Transaction,
Family Law, Wills'EslatesTrosls, Conflicls of Law & Feoderal
Civi] Frovedurs [or, in the rase of stabe construcled essays, state
procedures, eriminal and cvill] woold be part of the substantive
dnmain expereenerd sod omployed Iy appheants daring thedr
eourt-hased public service. Since there is room far reasoned dis-
agreement about che subjecls presently tested {for example,
MANY mare pracitioners interact. with adminestrative agencies
than with criminal conrts). the substantive coverage of the
PEABE would be mere anatter of design than of formal replica-
tion. {t shoeuld, hvwever, satizfy thoae who believe that a bar
exin should roquire applicantz to demonsteate familiatty with
il not memmorizebion of ! major bodic of law as well a5, aod per-
haps more inporlant, the abilicy to utilize that law in aolving
real legal problems.

1Bl See, vg , Barry od sl sepra wole 143, ot 1% 00 L0 defea et aeenmipany-
L Jeubes SET-HA.

46 By anadogy, e public aod te bar presupu by have coalidence in Vs-
cunsan Jaw gradualey, based on Weeir suceessdul cooopdelion of 4 reouieed eyuemicg-
lum Lhal results a0 Lhe diploma privalepe. See Muren. sapes poce B

1E3. ‘This would depond, Fir example. ow whelher the applhizant's PRAEF tnok
place 1B & vuurt with vl cather than croovinal Jucidiction. or viee varsn
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2, Post-Gradusie Preporetion

Appropriote prerequisitez arc olse noeeded to assure tha
court system that applicantz already possess minimum compe-
tence in skills necessary to pectorn the functioms assipned ta
them, although that alone would nol peeessanly e suffivient
preparation for mepningfal work in the courts. Familiamty
with, and some cxpertige in, the particular subject maller ban-
dled by the eouct in which an applicant is plaeod ars crities] to
an applicant’s “hitting che ground rooning,”™ as is knowledpe of
parlicular court processes and procedural rules. This suppests
the need lor o post-law school, pre-PEABE course of three Lo fve
dayes, which could be developed and Lawvght juintly By academies
and court personne].

For example, in Mew York City wpplicants placed 1o the
Civil Coort®® whicl has, infer edie. juresdictien ower residential
pnd wmmercial landlecd tenant dispules+ would need to
khow relovant Jandlorditenant law, 25 as well a2 che rules and
procedoreg wndgue to che Civil Court 947 A comprehenzive toar
of the court? and obecrvations with appropriate titme for. and
facilitation of reflection,®® could round out the introductory

484, For & riore eglenave dizcazsion of the vl Coop, aad why it wandd pre-
vide am #xcellent aeting for the PSABE. see Glen. supre hole 4. ar L724-260.

HEE MY i Wi, e A B0d C20070,

dRf:. Firsl oy second wear epquined proped s eaurses mny include some crler-
rrce 1A this body allaw tat i is highly nolikely that praduastes weald boee 9wfi-
cirmt sprcinlized bpewledpy . wole:=s Their Low sekadzl affered o Tsodlbarditsnant ar
hrusing law coarman o elinic.

45l As & court of lrnled jurzdietion. Ehe O il Lot has il gwn fEad ooy
prsvedures, i addition w generad ruleys of Few Yol practace whach are nlse appli-
coble  Drpaenstooimg tlae cagaciy b work witla potienlar st el nales and prae-
tnees Ahan|d generale coalidence 1hat p auecaszful appheant rguid learn and aolize
atleer pracedural wnd cegulaioce frwmewarks o b conrse nl 1heis procees

355 The vnlve cf such & towr, iwcledoyr aroas clecks’ oflisng, witk anplans-
teanF A L [iear functions. shivuld wil e dndderesinnated . Mary aw sehoel pradugies
hierelly bt never sel Rl do g wourt, oauch less been nereduced o how 1o file
PATECE Al oLk cafercnolian. e oo haw o fef the libenre, 1T R lawr =chosl
gradinate is Ening Lo b cpeepllvedd o Tikegatian at &'l minimal eom prbemoe saggesic
Klnoewing o'y way actoiul At least aie cortheose in the jurizlickion o wiich gas
15 sdemithbed.

4k Thus= 1w imoenleet red onle Lo mee Applicnns @ sense ol Lhe “shvla” of tha
ol ile dges wod ity persomel, Sl alsh ol e linatalions  Inoaoplees ke B
Haouzing Pares ol the >ew Yoerk 2y Civel Lo, Lhe preblemes fueed by Lenants—
Ani. ta 8 |essar exbend. by camillords—may be cpdvable anly with the pssistines af
bl upfevies o thnswgl |_|.|,|_|_-]|_1_- Eoefits, like smcrpendy renc psapme=nls. Tha:
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course. Hatisfactory completion of such 4 conurse would prepare
an applicant. to be a useful participant in the PSARE. Tt would
alzo give the court system monfidence that the applicant had suf-
ficient knowledge and =kill to provide competont aasiatance in
the variety of settinga through which she would be rotated.

g} How and When Woold Tohkers ffe Selected for a Pulor?

If the PSABE was admunistered as A pulot program, with
limited placements available, how would applicants be selected?
Singe a pilet geems both practicall#® and politically¥® neces-
gary, only & limitad numhber of applicants wonld have the oppor-
tumity to particmpate ¥ The most likely means of selection
wonld he a lottery, porhaps with a certain number or pereent-
age Of places open for each accredited law achool in the state 4%

Civil Corts wiTiemaitive ehligacien @ be spenlved o the "enfcs:ment of skale and
local Tnws lar the crtoblishmenl and maincennnge of haosing standard:," BUY iy
fav O st § 1ERC2001), may depened rm o anlorcement andfr inspeeticn by appro-
printe cicy apencies. While nel sprcefically snumgcaled in the Aincfirae Tepaom,
understanding institutionol competence is nn i mpertont lavveeing skll.

3911, Whatrvrr “plan” is evised far srrviee and evaloabinn in 3 particn lar
cewr, it will almast certyindy cegquece at Jeasc inpdesl changes onoe pperacive. Run-
ning two or three admunislraliuns with a limiwed growp af applicants in cwa or
Llwoee courls will allvw tlhe ool system bo brenme comldorielie with the perosss
Brtefioree 1L is agukedd oo gccunnovndale large nooueere nl more gites, 1k wil vl pecmit
study wnd Fine tuning belore any decisivn is made Lo adupt the PSABE oz port of
Clar slale™s biar examuialune proosss, See dafre el 3%k

491, | can anapuae av peeabilily that o FSANE would be adupled walwal
teslopr—nor sheuld i be. Tl is the war other new compunenty of the bar exam
have enlered general use, Sve swpra Pars XD Dlicowssing Ue M7 The same
procegy shiowld Le empleyed Dere,

442, Uolike pnae experioneols, where upplicunty luking 1l =sisting bar exum
alz waluolesred Lo Lake Le pew verswar, L geems ondikely Owt PSABE applicants
could reuunably e geked slae o loke the MBE and esyay porliom of U bac esam.
The emtvnl of bar Pevizw atwly necesyasy fur Lhe Baller :u5|.13.|]}' wruucel wen
weaksn coupked warh Llie ten 0o toelve weshs ol the PSABE iteeld wuuld e o pro-
Fubicive reeestnzent o Fuie T corlually all law praduates, especiaily Uame olrewdy
Aizadvant aged by weomnrme s1alug or Jannly or otler ruéplhuslhl.ht:luu. 1 recofinLze
the traditapnial preterence for Lhis dooble-blibd approach <althowgh 88 o bag been
rmployed in, for cuwraple, che MPT, o rizkz 1he conflealion of self-gelectmn b |
balicwa it wnpld he nmnereszary Top the PSABRE [ the var exam'a critics are eren
parlial v carrent abpus the exicting bar exam'a defeces, which 1the PSAHE 18 de-
sigoed roremedy, Ssucerss” on ene sheold nol aevessarly peoedick ‘succeza™ on e
athar. The irsie of piahle sandidanca ey ke palzed and waed ae pnospunient
aguinst the PZABRE. hot ] belisve a carefully wnsbructed and monsored pulot
should sutfier gspacinily if it is fully explnned

195 [t woald pppear practien l—and jostifed—rn limer tha pillod b3 1w ackools
in Lhe state ip whh the PSARE whs pdmzrestared  Thase designing and moddar-
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Tha leads to & second isswe, velevant not only to any pi-
lot, " bt to the PSABE itself, if adopted: the timelrame in
which applicants would need o elect the FSABE instead of the
eaisling bar exam. Substaneial lead bme would be necesgary
hecause the gourge of study pursued by an applicant in her zec-
mnd and thirg years might differ aignificently, depending on the
nptinn choren** The moat reasonable time for students to
make these choicea would, therefore. be at the beginning of
their second year.«® For the first administration of a pilot pro-
gram, this would give ample time for fine-tahing the FSABE,
training cvaluators, rcadying the site or sites, ste. Ao cacler
clection would thrust a choiee on students wilh insuMeient ex-
perienct Lo realisticully assess Lheir post-pradaate career planyg
and ppporlamities, or Lt adequately asksess their ian strengths
snd weaknesses 7 Aoy later seleclinn would mise serious tim-
tng issues for secumolating the requiaite shalle eredits.

ing the palat would have suffiaent fnmilineity with 1knse schools and their curmicu-
lar affrrungs 10 eRnskrartk o7 appeess rensanmble pramequisitee Pablicity abnag the
PSART e npplicagin preccss coald b bedler condralled aod nueae more songsis-
Lowit ip R mited momber of scheals with peagraphical proxieabs to bar aapminerg
ar members of a task force eteanbne the pily

499 Tha ispue woukd be make eamplicatsd—and padencially coctly—Ifar appl-
cants in the pelan, Wibh & hmced aumber of cpaces deatlable threuh a loleers
svabon, Lhe eledion and solechion wwuld T b e oooele eaely i.-l:uuugh Lix 1w Wlae
apphant ) ke e oereccary changes o her upper leve] oomrss salectwn ibe-
poding vz whetber wrooon alie was seiected for 1be PSABE There will al=o almost
ceriuinly by svme nomber of wpplicunts wha chonge therr minds. For those =e
I Her Lhe pdlol. wilbelrawal should be allowecsd withaal jemildy.

M5, 'Thas s teae nol nely beciuse e PSABE wuuld have preragosites. see
sS4 Lead scewmpinying omes 47480, bl gism boodwse stwdent= taleiog e Lteadis
tianal bar will generally tuke u beavier conzentraticn of courses in subjects Lesterd
anit, see supr texl accempaneang akes 32-55. (Fiven the fGnite oomber of credit
heurs wvailalde after Ee ficsL veac, and cequacen seoood ancdiur third wear cowmses,
knowing wkick bor they wil| Le taking will almost cereaunly wfect scmoe or mary of
Lhir conrse dunees stwdecl- will mike.

4. ‘Thiy wald wve Lhein theee mare semeskers bo loks coacses necessamy 1
mie=l Lho premequisites liar e FSABE. sinoe U chuioe of Lhicd semmesier cowrses is
uswnlly made tawnrds 1he v of the frst vuear.

d#7. Btuderns could. in consultoton with foculzy and'vc ske:lls iteachers. wssess
whether By were excelleol o madicore =landirdized Lest tnkers aocdac what
Lhedr interesly daml talenls wece io areus lihe caunseling, medinlanm, =i, T'le ainl
iz nut thal sludents who would pe be conpetent luwpers could elerl an “vwsi=c”
dar esamrabion, Hallier, Lo that thoze s e weonlil be exgel lenl wyers bul wio
aoay Juave dilficully vo atandardized weitten Lesls cluald be olassed (o lave Uaeic
laveverine shalla Lusled, insrond of beaog desguad ified becauee of lioeted coopseie nee
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by Howe World the PSARE RBe “Uroded™ and Whiat Hopmens
if o Tafer Fails?

As already suggested, many decidions will have to be made
about how the PSABE is graded,**® including whether an appli-
cant must demonztrate minimom compeience on each of the
MacCrate akills rested, or whether exeellence in some should
compensate for deficiencies in one or more others. ¥ However
thiz iz resolved, there is alse a question about the consequences
of “failure.™" Slould an unsuceesafin] applicant be permitted o
take the existing bar exam if she choosea?™ Cr might she be
permitted to retake the FSARE, or the portion or portions of it
thet she failed?™ If the latter, when showld the retake be of

s sl ieweed, hagh-stakes rest-taking: which hes never beaen proven sasenkial by
cotnpatant lawraring

296 Epe supra nte S0

+59. | mest skates . che existing bar esam Allews for higher seotes s 0e por-
viowl tohalance lower seares on anothey  Tros “blending” of soores iz non. howaver,
universal. a5 many s4etes reguine some MiLimum acre en each seckipl. See supro
bl 39T, O rha es=aw peokinn, oeeser, [Raaw af nescpta where o “Baling” grade
cn A Gingle spgay—np bae—auiomAtically realts in A faling grade an the anrive
har exam  That iz, inEufficient knowledze an A domestic 1elations question does
ned mecessarily deam o fajlvie an npplcant who demoasteates mpstay in basi-
ness Asanciations And gLher cubjects casted ap A portsalar Repriniceratinn.

anld There us also . ampheit wnonll eTthis 8 challenge 12 the existing practics 1o
which snmye percentage of av talars most f2il. Althewgh, oy the =ake ol "eorrela.
tnm,” we pauld pass onlly the aame pereentapa of PSAHE taleers re talears of che
exizting hnr exnm, this wonld crtally undetmine the whele premise of the FSA4RE.
If rvnry PEARE Liker demnnstraced mirmal competends: to practian las one.
sapervizad, 1 wonld arge that svary FEABFE takar thanld pras. 1 andior how
surh moresalt might affect 1the public or e professian's viegw of the FRABT nr che
wxisting har is n questipn for nngghee dny

S0l M this preceas wera Adnptad | ik eonld mive 135 same waTv inteTesting com-
paracive dagn fram whseh we eonld geperate menningfol guescinns. 1low might we
ferl aboiae an npphennt who soald ol demanscrace, Ltheough absereed penctice,
minimiam ennpatanes sn Bnme A all ol cka MasCrare slolls, kil whe suhseqieandly
massed the paprr aod pencil wost Chat is Be exisoog bnr? Would -Lic sugpest thiat
the applicnne had impreved, or, racher, thac che PRATIE wns a 'beoter” o1 marn
migaen= Leskr YWaalld we hrue the RrRma canfidenea in the applicanls sampstenmn
Lhist we might. hawre had in che nhsenee of the PRARE™ 1 the nppliea ik nlso faibend
the existing har cxam, wonld v wndeestand 1hat zesalt ta mean thac bath bests
were sucesssfully “weading”™ far inenmipetennn? Tn addition ko quastirns roised by
dilirving unsurnesstnol PHARFE applicanis 10 sebstitare the cristing bar ream, il
wewld nlas ke neceasary b dreite whether ar nat they could make unlimited ot
Lemplys at cither pr brih eosts

HF2. Theer is nwn analngy tn architecturnl linensing wheer the “crxam”™ b
muny parts, gensenlly token at differenc times {Ince nn applicant hns achieved o
pissing grade an o panticulac #ertinn. she i net rAaguired 10 ceprat sk, bt may
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fered ™2 pr miplhe the applicant be allowed to continue ber
FPEABE unli] she was successlel?™™ Reeapse of Lhe PEABE's
enmhined teaching and evaluation fopetions, T would argue for
the latter,®™ although reasonable people conld surely differ in
their opinions on this, =

rctabke the seetiopnz om which ahe hee boon wnzvscezsfnl until she Yposees.” Ser
gerargeilp Tdrenzing of Architecta in The Uniled Scaces of Arerics. Mational Coan-
ol o Architectural Bemstratin Beard:, avuidoble ot httpeava5archvledwipree-
praocBasteEESA- N OARE poll 1lud vivcled Aag, 20, 2003, Given Lbae cle
putentinl tongequences ol sultinndurd werk by wn nocmpetent weeliitect are po-
Leaelen ]y At lensl ws pruve 3% those af an incnmpretsnt lowrer, there is oo resson Lo
beelieve chol s=rial restesting Rl lowyers, Llike crchiteets, wnald md adequately prie
tect the public.

S0 The FRARIG might b rfirred scveenl times o vear. 3t the snmn Lime as
the: ewisting bar exam, o7, mnme iexihly, theaaghoact the year, snebpding the prssi.
kility of non-srquential scgmenta (i twn weeks of rezcnreh and wricing nnd aeal
rammamicalion which the applicant eanld enmpleta gt a different tema 1than ban
wiakltz 0 FACt anwestiganen and ceunseling, This would depend cn the capecity of
the comrt sysbern, aiad of the pasviculen coutts in which epeliveots were phnosd,
Applicanss enight pretfer g aangle ten oF ewelve week period dipectly following mrad-
uetan. makng chem more tmmediately avanlable for full-tiee legal enploreeend,
while oo maeht prafer o space agplicancs’ ge e ceer s Tewgar pegiad, pevhapa
aven condineanalr thecpphout the vaar This iz o0 would seem ane o Hhe vary
pracrical issues which coulkl best e dacided in che concTeds rather chon che thes-
retica ] 1T, howevar, anauceassio| pppleants bid boowaig e rebake pact ae all af ehe
FSARE . thare mipht. b r real adwcatione] bemefic Tretead of tha ganars lized |, Lask-
tnking frused bar-prep retabe coarses wowhich wpsuecessio] applicants oow Neck,
we might se¢ the smergenee of mini.eaurses ioicdividual sklls ke oegatzntinn nr
med ianiamn mhich waold netoally impenes Lhe initizlly uneaecssefil PRART Inker's
skilts in n way whirh wrld mnke ber naot nnly a sucressTul re-taker, bk a becter
lawmsreie.

M. Far cxamplr. if an nppliennt would hnee passed bt Fae deficoencies io
mesdiarinm . wnnild che be premitted o An aaather ronnd, ar roonds in Ehat area
wneil bier peAeroance was deemod manioilly competent® This idea 2wa an anal-
ngy in same lnw schosl groding practiees whase geal is “mastery”™ racher thao
arting.

% I ihe nltimade gnal is toensure competeck Inwyers, rither thion simply
dinqualify applicaots whe have not yel ochicved competence, the irachiog and
Ieaming arpects af the 'SABE cheuld ke folly vlaliese. Thess saclade reseated
inslractinn coopled with o sswod gnd even Ldrd evaZpate, vnbl Oee sapulical
realby gets it mhl. Thas wo thie anedel ol vvalualion emplered ioocwsl clisiil
leackang. Sor Uirodlern sapra nels 480,

SUG. The Bak CorMICTER HEPRIRT proposs 8 quaniicate scoce, Do e dirsed
Ireio each of Eie gepesament deveces weel i abililion Lo wr-tee-job gugescicme el
varions shilly, the e porl cullls far & 2 lated shalla evalvaton. tle MPRE . qorl 3
wrallan Lest mateurend. The weighes oo be mven to each secoon Wi ld ke deter-
rrieel Ly Chuse degagiong the palor There would be g paezmg 2oore, ane dhouse wh
lauled would only have the aphen nf cekinr che exianing ey ecan plchoagh, rib-
Ject da the Liasiteonn of & theee menrh peoiod [ PSARE placement RN AQQli-
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Here, as in other expenments, the scioal creation nf a pilot
F3ABE van vuly oceur through a proicess which will necassarily
invnlve many véry smart, well meanng and experienced people
daciding the answers to these and other questions.

iy How Could the PEABE Avoid Creating o Two-Tier Syatem
of Certefication?

Another concern which must be addreszed i whether, in
creating the PEABE, we might inadvertent]ly structure & two-
tier system which could negatively impact those who chose it
over the sxisting bar sxam. That ik, either employers, or the
publie, or both might consider the FEABE as less rigorouns, less
legitimate, or less likaly to ensure competence in lawyers who
were admitted as a result of passing it. Althapgh thers is no
definitive way to answer thia eoncern prior to testing 2 PEANE,
there are several reasonably compelling stguments that should
assuaps undue concecn.

1. The Arpument from History

First, we alresdy hove examples of lawyers who have boen
admitled o the bar withool taking auy bac exain. The most
obvious cxample i2 thoze who have utilized the diplaina privi-
lege in statez which pernit oF, in the past, have permatted it.%
Although Wizconsin 15 the ooly state wluch currchtly bas a di-
ploma privilege for gpraduates of its two in-state law achools,
those atates which have abandoned the privilege in recent de.
cades, Mississippi, Montana, South Dadora and YWest Vi
Finia®™ provide the more interesting example. 1o each of thoese
states, thore are now cohortz of lawyors who are graduates of
the same law schoolz®™® who did, and who did not, toke the bar

canil Imighe bo o ahlel oo vepoas 5 sk Fae owhacl o failinge seace waz Linitialliy]
mereivad " Had £nma v rE BEPORT, sleprg et G0 14

RO, Feroa hoseory al the diplene prwilege o 810 ohe seates and LLS. lern-
nies. oo Lenege M. Seevens, Appeedw b Mhe Sepuovkee Privitege: Bar Fxoeianoon
or lpen Adnussicn, e B BExesmsre 16 TPHTT

A0, As o LEAN, these fgur statas | in wddibion b0 Wizcensing hied a diplama
privilege. &ow Elanaen, saprc nabe 11 ac 119533 n 5.

A09. This facd i= why cha Wiscomein &x perienes mny mnc be e mompclling nn
avalugy. The diplemm peivileps has been im place e sevenly peiera or gprodaates af
Maryuerie. and sinee Lhe hegiooing nf the bar exam for graduades of the Univer
wily af Wikmonsin. See Morano, sapre oot K, ot Gdb.4S The grsdoake: of the Lloe-
versily ol Wiscansin and Marquette Law Slmiels have achieved rutes af zwch
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cxam, There ove no studies*™ tegting whether consomers or
crploverz in Mizsizzippi or West Virginia have any preference
for lowyers fromm one eohott over the others? or any vicws about
gither cobwort™s relatve competence. I suspect, howeyer, thae
they do nol, il they are even aware that there is a distinction in
the basis for admiszion. Similarly, lawyers admitted in Wiscon-
sity, pursuant to the diplome privilege can be admitted on mo-
rior in Mew York withoue taking the Mew York, or any other,
bar exom. M2

There i3 another equally inteeesting cxample. For many
waatre, in Mow York®? and, no doubt, in other states, veterans
wore axenpt from taking the bar exam if chey geaduoted from
law sehool wichin a certain period of their services,?? Thiz ex-
conplion, which in New York, lasted through the Yictham War,
also provides two matching cohorta, although the paasage of
Lime 2ugeests that fewer and fewer membera of both cohotts are
still pracicing. It ig interesting that neither [, nor anyvone T

promisence ja publ and legal b diae aoe @ogght 2a @ue ok ae the recogized and
respecled law sclisols froon wlach ey aradaated which enswres public and 2m-
ploger conlidence, Followwng thie bypothesi:, il @ understandable that potante]
members of e Wizeconsin bar fevcw ool of zlels selimala would oesd 1a pooea tham-
selves as well s denonstrale Browledpe of Wiseanain le Iwhich in-svata pradu-
ates wounld aleeady be prezmmed to haver oo a wetan bar exgnanataon

310, Ty, Lweefure, i g posalalily fo the rezeaich agenda 1 dizsewss lntey.
Hag dagcuadmn ol Paek XTIV gl

all. Over btne, of course. the diploma privilege Iewvers will e older and
older—and more ek peciznced—n oo parison o =g whe haes ppssed the bnr
empiin This us & vassalkle which cowld ¢t aither way, bt wonld nerd in ba 2epe-
veled out freom thee 1mzwe of the basi: lor ad meseion.

312 MY, Covpe Cooes B o& REeos tit. 22 & 52010 QdeKinnew 19%85 | premic.
ving admizsicn on maten of attorners admitbed ie jarisdietinns whicsh hove rari-
procity with Hew York. in addstien 10 ather praccice qualifiepdinns).

A1E [ owe thia sighe te Justica A rd Leroer, wha alsa heaughd ba my atten.
rad anp Al 1he ook prarneat aAltameays who banafited from Lhe vateran™s aoempe
tign. the Chef Judpe of the 0.5 Courr of Tntemacinnal Trnde, Micholas Teoarnlis.
Other notable Taw pers wha never Inck a har exem include Qerpard 5. Meser, 3
farmar jiwdze af the Mew Work Coanm af Apprals, Reberl Mokay, & FBormer Dean of
HNew York Unpeersity Law Schoal and Melvin Wil fcmer Legal Nnscor of Lhe
Amrerienn Civel libeebes Uninn (Mecting of the Commitice on Legal Educotun
nnd Admissinn: ba ihe Bar of tha Moy York State Bar Aszoviatinm, Mew York Low
=chanl. Cict 0 2HH;

ald. See Toile TIT for Lthe Admissisn of Atternezys und Counsedory ot Law, 1943
Y. Lauw= 21E0; §ivil Penctice Aonwil of dew Yark %10 1Tiloma ©. KMarkicsan &
Lrerdld Baplan eds, L9890 Finding D dvcoaoenlatwn fec s Eavz].a-:ln:l.:l priwi-
lege wiay po mean task, and [ owe a debl of thanks b Brarde Pla for aocooee nog al
Eur me.
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have spolten with about this, had aAny 1dea that there was such
privilege, or that there were lawyers practiving in New York
who had oeither diploma privilege nnr har passage a3 the basis
of their admission 1o the profession *% Tespite the respect and
gratitude which members of the public fzel toward those who
have served thedr country in the pohtery, 1t wondd be hared to
aazert that zervice a3 an infantryman ar Navy gunner was such
gasuranee of mininum competency to practice law that it couald
he substituted for some testing or certiflicatinn process. Thar is,
unlike the diplnma prvilege—or the PAABRE—thers can be no
plauzible clzim that the alternate baaiz for admission “weeds™
applicants by knowledge and skills. 1t does not, however, ap-
pear that anyone—either membera of the public, or employ-
ers—wana troubled by the distinction.** One poasible conclusion
fram both the diploma privilege and veterans exemption cases
is thay, hasically, no one knows the difference 517

2. The fmportance nf Deseription

The second potnt is the importance of the way in which the
FSABE ia presented and described. The danger, of eourse, iz
that without adequate “boyan”™ from all stakeholders, the
PSABE wight incorrectly be 22en a5 a bod variation on affinm.-
tive action, already dizeredited by many, and experienced az
providing more special opportunities for *less qualified” minoe-
ties, "™ IE as [ have argued, the FSABE is actually a bettor (est

515. 'This = understandable for oy vounger eallengues, hat 1 gradinded from
law schond only A decade after the kpoean War and while The Veaonm Wnr was
utill uoe pragress, as did many of thase ta whom 1 relwlied Lhis inlormation. &% hath
a tnial and appellate judge. 1 undoubaedly hnd vetavane' ssamplian lnwwets prne.
Licing beloce mn. bud Lthat facl oever came @ my adlantinr.

16, Compacung thr cohertx of weterane’ soenpien and bor cxam cakers is
anirlher reseacch projecl which ceuld prove fruitbol, as 55 a comparisan af attiludes
it mach cohuzl ' wach v research project coald be Grsignad and sxrcuded.

317, Besuaess woclude, god navst einpluynesoc questionnaires or Twyers ask
Eow #lue date aod jun:nd.lct_'iuu'l. w'camission, nat the hagis npan waich odmissian was
oA,

S1H. Ul'.l'.':iu'l.ul}'. L do ool Leleve Lhis charvclenzition, milther f alomative ac-
i, oc al bl PSABE | but sadlv it 3 pussible. given Lhe hacklnsh agoimst affiema
Lave aclion whacl we bave eaperizoced in Ui last seveeal wears, flue o, rag.,
Chaeles B, Lawrewe WL Exsoy, Teo Foews of the fuer. A Oritique of the Libeeal
e of Affrmetiee Ackior, HEL Dol Lo Rew, B8 (200 L) srehutling this argu
mienl 41 chal lengooy the cnaer 0 wlech tradibnmal standg=ds ol merid perpecn.
P race wnd clasy privileyge?,
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of mminimum competenos Lo practice law [bocavse it permits nz-
sessiaent of all the MaelUrate skille) or it it can be persuasivoly
claimed that the PSABE is similar to the test that bar exanin-
ers wolld choose to cploy i both adequate time and fendiog
were availabile, % Lhen there should be 0o reasen to discount the
abilities of those who mam admisswon by its suocessiul comple-
tion. Although one motive for ereating an alternative 1s ihcreas-
g the diversily of tha bar, it s important not (@ casalize the
PEARE 0 nur to confine any pilut to oon-mejorily students or
slodents unly fmom non-elite schopls 20 Focusing on the meal-
Inle, real-time oppurtunity b evaluabe skalls the profession has
denufixl sx essential should persunde emplovers and the pub-
Ine alike—ur al least anyone who 16 paying attention—that
those who pass the FSABE are at least as competent, o notl
more sumpetent, than thuss who pass the traditional pencil and
PHPCT L] B4

3 Effect on Employvers

As g practical matler, it woald be vuluabile fo survey a wide
variely 1 prlentiz] employers o ssoerlzin whelber the FRABE
wiomld have any effeel oo thewr hiring decisions. I§ potenlially
negative pffects surface, an appropriate wdacalion campaipn
ean be desgmed and testad. 1t would be egually important [ora
pilot program to obtain prior commitment irom the cmployers of
choioe fur these who zelecled the PSABE that they woeodd oreal
atdmission based on the PSABE 1he same az admission prce

519. Heiw the analngy tn the 1980 Catifarnia cxprrimont is nsefi] S aicpra
Payet. 201

RA0. A: Claode Steele: wrices:

N i5 impactanc that prople relize thiel shilt [nway fenm o prpezs and
rencil meadel of praluadon| s oot Ao evasive ene. mociveked Lo nveid halding
mncrly srudinss 13 che same sinndierd as reerepne clac. 1t is a shitk 1hat
Tenapmi s mead mikadions in o testing systemn, lioilntinmes, died L coce, thil
il not menided con cauae unjoacified discriminadion . . . .

Finderstanding the 'enfornconce dhap, swpra noce 251, at 80,

.1 dn el sugwect Lhal any pilod prajecl waoid daose deliberalely, kol
mcher that care musl ke loheo o epsure e broadest searesealatun of
paTLiclpons

SR Ther i dnolher inlenasli e analogy —wd possille stwdy—in e cage af
multiple Lakers, Aoecdally, sl leasl. no e ever gukys lec lawyer uw maoy
timce she vaak the bar exem before gussig nor, except gerkaps ur the mrsl elies
smplovers, does the comber OF attempls nalter ance a lawser lis Deew il led
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mised on the existing bar exam. While there would probably be
nop way L obtuin such commitment from every potential em-
plover of every pilot PSARE applicant, agreement (rom the ma-
jnr playerc—the large firma @ Legal Aid and Legal Services
officen,*® Distrct Attorneys' officer and jodicial clerkshipsi—
would go a long way to reasaure those whe might elect to par-
ticipate i & pilet project. There ia also a substantial porsibility
that emplovers would actually prefer prospective employees
wha took the FSABE becanse of the experience and additional
practical traming it would aflord.”™® Finally, the law preview

328, Unlihe atder emplovers. Lhe bange (irme allen neeke offer a2 early 20 the
anl ol & stwdert deoond summer, They ounet o enployaaent wchoul aay cec
twiniy Lhal Lhe sbodenb will pass Qe bar and b adovitied uo o G ey, Sowen chis
and the baghly comipetitive nntoee of lucpe dicm hicing. it seems higbly walikely
thni smih Grms wonld b pancemcd with Lbe hasis nn which their new assmciales
wen admilked. This is porcislly sonfirmed by che respioae of o partier inoa lanae
iirm enlied by a reparter wha publizly brolee the spary of 1the PSABE ond the Bar
Cammittaes” Jnint Beport. "' nak swea [echich way an nppleant wis dmidbed |
wunlld roake any defPerence Ly we, said Robert J. Bafin, chicl cperading partner ol
Proghewer, Fesa LLP. We don't caie & lab abourg sl bar eeaminers de.” Thamaa
Afvombi, Fiiol Proaprwas! Woadd Micke Pahive Berpiog Caoar ok Ber Foae: ity ang!
Siate Bur Cwenenfiees fo Brdiemar oo Sore g Beowee, NY Ld |, Jone 28, 24wl
16,

584, Unlihe lange firows, Lepgal fad and Logal Seevices clices dooaot o eadly
Lire um o sed Cmeerabibe, bul raller as vacanoes o oew poalions arise, Thus, they
wiruld L inonu posilion Lo give assarwees W imividoual PSAHE applicacis, ba
they could, uned covuld ceasonabilly b espuecliod Ly soahe such o com matmueal loe 2y
oew hice. ‘The azsistanes whicl many of theese OMTices mve o multiple Likers. qee
cximples ciled eafrz medes 345-54, supgeesly slroogly Lhol it s the Gacl ol admis-
sunn, nel its bosis which is their ceol concerm Legnl Aid and 1Msirck Attomeys
nMesr ara alen diltatent Fram other cmopbavers becnwse porsonck be a 1'cwctios O
det groduales maw procticn imoomediately v @oeplogyment, and may ciodimoe Lo
praciice thraugh n fivse har exom failure wnd unlil chey bhowve been notifed of cthe
second MUY o Lawe B 4TE, dH4 i eKinner XKL

2% Like largr firms many federwl judess mcke commitments te their fuiore
clerks am the =unod yoar of Tiaew schiowl, suo Leece i Jitkle measom Lo believe 2hal tlee
TRARE wonld be a caneeen This o especaally Lhely since most clerkshipa are cnly
A yent in duration. Thas supgpesls Lhiat adoweesion is less imporiant lar judges hir.
tng clegrks tham Tor chhet conployecs. I os [ propuse, the cnwnl sysiem is the insli-
oitinn in which the PRATIE ocewrs. it iy neszonable to belicve thot state cour
ke wanld walrame, rather Lhuo dliserimeoaie against, sletkship appficants wha
alrepdy hind experienss npd some certified cempetence io g court 9yskem.

G248 Foployrrs are nieo skeplocal aboor the valoe rf ehe rxislinyg har exaol.
Soe g, Aldgen note S22, o discwssivns uboal e propasnl ad the WNYS1BA Coromit.
e an lepal Edocatian nnd Admmssions Lo the Bare, ot least noe member spined
thni ke problem, shonld the PSABE be adupted, would by an i csutficent nomber
of plagericnts | snce wivbap1ly ol emplovery would encourage: graduaces 1a elect an
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analopy i gtrongly sugrgrests that. it Qg the fact of, not the snoans
ol, admisron which 15 wlttmately waportant toe cmployees and
ulhers.

v Why Mkt Non-Maojority Studerds Parform Beggert

Since wmnch of the hopetus for this essay and the idea of &
PSABE=* i3 to relieve non-majonity har applicants of the disad-
vantages of the exiating bar regime, it 15 important to knowe, or
at least to have & oonded belief that the PRABE would avoid
the disparate impact of the corvent examination. A favorito de-
fense of the existing bar exam is that nothing =lae makes—or
covld make—a difference, so why not keep doung what has al-
waya heen done, and done “succesafully™ 2 If Lthere i3 & prob-
lem, a8 anme argue, then it ig with mon-maerity stndents, =0
legal education®t or the educational system penarally or wnth

examination from which Chey el also gain practen| cxporicnee and Teline akill=
¢ persnnal comrranication, MYSRA Compogtes mesting, New York, MY A 2002
327 e sapro lext gecumpanwnng nodes FLT-2E0.
¥4 The need tnkast whatl lBwears eeinallv need to know, ane che shills that
are Tequired o compelent prackice . b well ge 10 epouraye law achools w Leach
ihosn slills 0 8 separnte aad, 1 halees, ondicrcly sulfficenk basis fae change The
Califomag avparsends, a0 eupra Fart W1 thogph nak ankirely sgdcaesfiol gz p trae
FEMUrnanue edam, proves this point
5. Bar exdiminere have weed the LEAC wody. purticulacly ity lindings on
aveniuil pilss males, s aipra el proampanyoeg oales 174-TR, Lo nocnmeise 1he
clivparily betvesn ety god wuo-naajority poes rales, See. g, Ao Pister, Re-
Fecnon an the LA Nedrmnal I.un.:.:’-u!-:a-'.l'm-u:l' Har .F':u-s-a:qgu Sredy, B, Etakl18ER, Mo,
1LEE, ar b
The epmplatedl stody was Toleasrd in JJione PI9E inka AR endiranment 1hat
has bepnome bostle o aflirmative ackicn programs. The bt passape sciwiy
naw pravides empircul evideoer thot minerty enndidates baes o high sue
crss rRbe ot Imw schoul and ao 1he bnr acamanatinn - Tha study raplnces pes
simistic, apecdulal indorciativn abeut minnoiy har poss| 1 rakes.

I3 Sce afen Lawra Taylor Swain Thoamhrs on e LSAC Ber Passuge Siade—
fhnad Mepee wid Clood Moca, B Bgapnen, Bos, 19584, oo LE revp b the *gond
naws" of che 1.5AC study s that Yie ghowa learlt than thie digpaicy in pr2al | potes
is nof due fbp same moesterinwe, inexplicable, and serationel wes boilt into
craminnkgns"

540 Aec. v, Fleuw & Boluy, sicpra nnke 157 CMdispreeing” a number of lis-
puthe=es whoch would plece reapopsibilicy Eor che disprenic smpact wn Lhe Lar
ckaon, aod ananedd blaneng ooo-maenty students fior cheir “Failare” becaosse of
ilwear leay adequace edusatnpel preparatiaol.

A1 Frica Mpeser, Feesideor of MOCHE . Tn_-p.n_:hﬂl_n_:d'l:,. fwa ks 1hs aesertian See
v, Torich Morser, Mresidead’s Mage B Faovaiwer, Now ., K al ¢, 5 Fran b peser,
President’s Poge, E. Ewspamnes, May 20dH ot 4. Meczer alzo atenbotes many of the
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soecely. ™3 It is to there factors that we should turn our eflonts.
If it s ot pussible to suggest a plawsible basis fur believing the
PSABE would “do better,” there muy be less reason to test the
concepl. In the abesnee of data Lhat can snly be geoerated by &
pilot progect, ¥ [ olfer two strong “hunches ™ a third lese devel-
nped, atd the be@innings of an analytic acpument, wlach 15 the
subject of fuller exepecis by others 525

1. Ohrervatipng from Baperience

My first hunch is anecdotal, Tt is based op my own and oy
CUNY colleagues’ obzervationa of non-majornity atudents wha
have performed superhly in law achon]l and spobsequently in
practice, but whao, surprisingly, did nat pass the bar on first—
and sometimes second —takings. CLUNY, like anly two othor
ABA-aceredited law schorls, requires an extensive clinical cxpe-

cr Licigion ol Lhe eaisting ber wowhal sle sees gy “daor gospes” el law sclooly
willl poor bar pass rutuey,

Whiile o surnbor of Jaw achiouly seek bar pussape information and wse ol for
reteaapeetite evalwation awd prospective aclion, some laa silwels have
adipal less merormes -lealegies. Ooe soch «lralefy o oo alack Lhe bar
cuarn iteeif.  When law sehools deal wille groom bac ecomaoancn cesaloz .l
19 eqsy 10 phont e weagenger Db erabveio e the tesi.

Ia  Althowglk coneedng 1that 1hare is muoch maore That aw scheola gould and shokd
do i craim cormnpelent lwvers, legal edweation's falured, to the exlenl they e,
should nnt dateact frem hoawst, engamed aod prineipled criticiem o Hio gxircing
har axXam.

A Spe e, Wamghng, sapera nede 37 ol 45T, T2 haldren ol cobur commlenue oo
reeriwr nnogtial edwention ia chis cnuntey . . . Lhe Incls of aendomie prepnred ness—
A sugpertrd rearnn Mot ponr petErmancs in pw srhiol and an bat axnms— reaplis
froel o Gi=parity in adwcading] aclvimmcrl ameag Teeial wml ethnee Qoup nem-
bare.” Id. (escabien pmitked). Wawghna nlse eonsimcdivaly erciei zes logal cdwcacion
inT ibs Milure bo provide pppoopriate and offectwe intervantion e rdueatinnally
nirpdvintaged shadentz A ol 454

fiEl. Thir includes the so.colled “pipeling” argument. Sac cog., Erven Maescr,
Fresidemnd s Foge, I Toamimrze, Peb, 200 an 3- Enea Adeeser, Frescdeat’s Foge. H
Exawiner, Mg, 2000, st 4, 5. Whike the guwl ol spergaeing Live rsily in clu prafies-
sinm regquares o hord lack abt aod mojor edfores 16 imprave  the pach lae tno mo
Jariiy studenis throngh the enrre pducacional system and inkn Taw schiel Hhe s
fur this work £Twnld ot let Lbhe bar sxam nkiredy “nlT The hrok”™ Fie i prssihle
impart rn thr pipeline. 3eq supro ootes 16694,

Sk, N5 possibie o imagine—and 10 derign —a resenrch projert which might
Eive mre cmpirical lv-bagedl gasuwrance, Soe e 'ort X1 al,

BE3. The publication uf the Cumage Poundotion study of which Judsth Weg:
oer is proei pal inverbegutur nnd suiher shrndd gn Enr o stimsdate diseussion aned
tebnie in chis arew, v Wegner, sapra noks Woas shold che: LA sponsipred
sludy ol'whal constitlutes sucoess as o Inwver, xoe Shulkz & Ledeck, sepra nate 4712
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ricnee for every third- vear student. Students oot supervised in
live-client representation for ome 3t two semuoesters, [or twelva to
sixteen credits. The cliniv vorfcabom s planned and execioted
go that students perform—and are evaloated on—vittually all
af the MacCrare ckilli®® Although the goal of clinical expen-
ehee is mastery, rather than aerting 7 tramned clinioepa are
novertheless required to assess performence rnd assign letter
grades lor the semesters work. These prades, tapether with
nuoaneed evaloations, " represent the level of skill a stndent
bhas artained in prodessinnal compelenoss.

In the past, a8 nomboer of gur bost non-majnmty chinic sto-
dents—whe have alsp gone on to be excellent practitioners—
huve failed the bar on Grst talang, despice the fact that faculey
evalualion has prowvided 8 high level of confidenre that. they pos-
egs, At the very least, minimum cormpetence bn practies law un-
supervited.  Their ahility, =25 demonstrated by exeellant
evaluation, has equaled und often surpassed majonty stodents
wlwr have done well io clinic, and who have passed the har on
first tuking. The CUNY expenence shiows that when non-ma-
Jorily stadents are piven real law vering tasks, emalinding 7 vari-
ety of skills at a relatively hiph level, sffecting the lives of resl
buman beings, they perform as well and often better than their
majurity counterpurts A% This s true even though they know

G336, Ina typoeal chenl representation, studentsy wee mogaited to inbeencw Lhe
cligot. research relevant Lo, inveslyrate facls, apply the Jow 43l a ipisimum, b
credls o “Lheery of U case”), dest e propesed vourse of legal nolion spuinct ather
pissbilities, pregenl the argwnent erzlly, coonssl Lhe clisent arally, and genecedly
cuamprae woe or e epal decanienls, sucl as owlive, pleadinge wulior memce
raldp af Baw.

247, Suodents whe are mol biakly suceessfol 8l one or mose skalls are given
feed rach and the vpporiumdy woimprevs, rather tw sioply given o Suwer grade
tlopt fepuey Lo destibgueeh thewn from dleear clazsnate: Mastery e o goal nayuinal
by the role e wawd -vear clincal experience plers U aszistiog law aloden s’ wrean-
aCion Brume gchieal B praguce, and = part o the prolecsional respecsdalice of pie-
cn® arppeteod PEpERRanLaton S Waelrete Berorn sepre wale 1. ar 20712

S4B, Clinical teacners wiita sepaTane evaluptton: for each swudent on each of
g Gl pelencres. Teesoatal Cobmoonicagion warh Soeap Brovans, Diovedlar of UINY
Clinies’ Progren (Tae 37 20020

2%, Sve Weatees & Bopes-Wntspn, supin aabs %8 A1 L7,

Agaezs et thropph opportanity to patform ke works benles 1than testing
Far pei lariraoc™  Yaregus studies howve show e dhat 'excperlz’ often Tal an g -
Al magsa s of their ralendating ne reasmning capncitizs. bt ran e shown
b axhabnt precesely those same skills in the moarse ol ther ardinary wark.
Thoae wli asseas individonls in sstwatiens thol move flocely resemble o
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that theyr will be pvaluated or ascessed in their work ®* These
non-maynrity shudents’ gxperience with the bar suppests that it
i3 something ahout the test, rather than their ability, which
keeps them from sugceas an their Rrat sttempt.

This hivpothesis i3 not based solely on the evaluations of a
particutarly gifted group of clinical teachers,* Their conely.
zions about student competence—or exce]lence—have been ver.
ified by the employers for whom thoze stodents work sfter
gradvation, but before eventual bar pasaage*” as demonstrated
lry the following two examples:

Several vears ago, CLEINY had an extremely talented™ Af.
tican Armerican studont®s who, in her first yesr, won a prestigi.
ous aod competitive Earl Warren Scholarship from the NAACH
Legal Defense and Education Fund (LDEF! where she intemed
her first awmmer. The lawyera at LDEF, well-known for their
rigor, wnilormly praized her performance working on comipli-
cated lepal issues under heavy time pressure, Tn the stodent's

tupl working conditons inake betazr pradictiong powt those individunls ul.
cimate periermisice.
iy

Y40 This fack g parennn |y impecinnt. &sprople 1nesdfar as there is snme ren-
nn b balievs thar of L5 Lhe fieeg of evalialion or agaess menk—hesl domwmcnted as
el pnkady " —whoch cenlrilies Lo Lhie geiscing disparisy an bar pass tolos.

541 CUNY hne bgen 2 lepde e wn elinienl cdwsarinn ginen: its inorption, is cen-
sistently Tanked in tha tnp tenclinken] progeams natinnal lv by paer ovaloatinon, sod
hay, amang cepical Gealey, cwes Eirmer presidents of Lhe Matiooal Clioecal Law
Ascocimbenm.

Jdi Sigmificantly wn Mew Vark, graduates amploped e Distrct Silsrcesy s’
(e and Legwd Mad pnder Lhe stwdeot procloaee cile, ™Y, Jud, Law §4 478, 484
IMcXinney 20021, may eantinue Ln practsee in couaek afber an inilial ber Fuilure, wod
until & secnnd filute has been reprnbed ar Moy wfter their pradoeion. shoclesyer
pooury soweer. Ui Teguly District Atcaroey whio bag boen invulved i Lovining
Fuung Ausislunts in the Kings Coanty Dt Atlormey's O%Fice speoulates 11l
tainucily gradwales maw tske the July anlier Feboonrye examinalions eeen b Lhey
act uwlTiceeolly prepared, sn order be sceept an offr S ber offios, and o Lake
w ubial” Lthat Lhey wall be successiol. Swnelines. despate thewr excellenl gerfem-
adre as Assivlanly. lhey ore ol (Pacsaonal Coovmunicstion freas Caml Morae,
Depury District Allerney, Kings Cewaly Dhstrel Actarcey's Ofice (hger, 8020080,

5344 Like snwny CUNY studenty sle come bo the Low School witl an #d-
venoml degree—an MW, Truo Coduiobia—and aller o cagesr in paldi S2EvIce,
vl weling eeverys] veacs as 4 sovial worber al e Legal Aol Seciety Juveaile Righta
Divisivn.

Add  All wlormatica aboot bolh steden=s discoysed Jere, wlise OAEEE Abs
wiklaaeld L waunlain thedr privacy, has Leeo cleecked dimesclly witle clee s1adenta
sund wen Nied with records 'k.epl. at Lhe Law Silonl. TEI.E[.I'.'IDDE' Dwlerview vtk Anat-
wiriows Sewdeols, lan, B0k oo file witle awchor?,
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second swnner, she worked at 2 major New York City lew firm
whera she was so suecessful that she was offered full-fime em-
ployment faltowing graduation. Tn her third year af law school,
the student took the 12-credit Equality Concentration where
her faculty and superizsors’ evaluations wore again highly
favorable. Based on semester-long obgervationa, they uniformly
predicted that she would be an excellent lawwver. This graduwate
has now been at her “white shoe™ firm for slightly more than
three vears. 3he haz performied almost flawlesaly, with consiat-
ently excellent evaluations from ber fivm supervisors, {Tnforto-
nately, ahe failed the har an her firat twe takes, Anally passing
on the thard. She deacribed her bar experience a3 humiliating
and pointless, in part. because she aees the exam as baving 5o
little relatirmship to the work she is actually dning as 2 highly-
piid and responsible large firm azagoiage. &=

There was anpther pilted Alocen Amencan student™5 whi
also excelled at law schuwi] during all three years of law school.
In her third vear, she ook the Housing Conceentration™ where
she was supervised by a legendary 1in part, for his extraording.-
aly high stundards) legal services sttormey who pave her the
highest evaluationa. Oo praduation, she won 4 compotbilive bwo-
vear TOLA fellpwship with which she did domestic vislence
work io 8 Mew York Cily Lepal Services oflice. This praduate,
[orewarned ol the possibibicy of faillure, ok bBolh e Conneell-
cut and New York bLars, although she had oo intention of prac.
meing anywhers ol Mow York, She notes, 2avoring the irony in
reteospect, that she passed the Connecticut bar o the first
by and was zworn in on Noverher 1. four wecks before learn-
ing that she bad Failed in Mew York, Althoogh she was already

G5, Thia groduule was foetcnae begniza hee amployer had po skt poles
Iubie thircw, Jon exarmele. o Lagal fad ang [Fsemek atoarneys' CH e —renniding -er
wunabian after 4 scand Tadmwre, Jee spera mane 242 110 5 o lescdeend t ber exesel -
It prafuricatec st the firmy wenz we ing a0 randinone ker emplevmene deraugh a
Thitd and wlnimately sueesgsfiol take  Most pradwatas are ool sa Farkunnte

=6 This staden; enme o CUMNY ol ihe ape of 3, afler u successful career s
an wxcourghe assisinnt, and with an LSAT score above the Tk perceoiile.

547, Cnoconptmativms are |1|,,|:."J||_'.' =-|.1|'.l|:n'|ﬁl:~;1 exlermal placeirenls, dealmied o g
clica., nat wo esecnshap, wedel, and carreing 13 credits

JAB S g warten Ty Bellung Twel, albheaggh Cennectient respnines i senTed
FBRE zeoreof 133, and Mew Yark requires o sealed MEFR scere of LA, she passed in
1 nrmactienl ol Tanlad oo dMew York See Meapare cad leoonome ndneiae | sweost make
15, at & 1
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practicing low, with superior evaluations. she was “totslly trav.
matized” by her failure, Heluctant to make o second attempt
the [ellowing February, she was persuaded by family and
foendz. but again she failed. This toe, howeser, she was not
humiliated, but extremely angry. As she said, “There I was,
representing people, doing a really good job, and they tell me
I'm not gualified to practice law." Because her work waa excel-
lenit, her office kept her on, strongly cncouraged her to make a
third attempt, paid for a Bar Be-Take Course, 5 and gave hor a
montl's leave to study for the next admintstration where she
was, fnalky, *sucecssful,” This graduate was, by all accounts,
an excellent [awyer who was performing well in & competitive
gituation,®t Hap pasgage in another state allowed her o appoar
pro face viee, and to keep her job®¥t during two retakes, Under
ethor circumstances, she zays she would probably have "given
up”=—and so been forever lost to the profeasion. Her story illua-
teatez the costs, both actual®™® and pocential, of “eventual pas-
game” and che concurrent porentiab for the “perzistence gap ™%

545, The pradeale’s Dhaneed did adl pernte bee o take the ccares bafape hey
spciaed b alienpt. She gredas che extize—and ber wneon's wpzk 0 meks it
avalalile—ay we of the pome reavons for lec alomsete goocess oy the Bew Yok
bar The parallels lers 10 anather of ook greduaies, e seepn node 143, ape sirik-
nag. demmonacranng ilhe fnenciel bareers which can fiwskrate sucecessiul retakes
e well ay, sbhe pousts oud, edpcerbaling the Ypecsistenoy gap,” which capsed &
rvinber of her friends 12 mve up aftee feidier on the Epst atempe-

6ok, The MOLA geent gves o legal sarvices offite a "fmee” lamoper fo1 twq vears,
bl loea it create a pew popikiat, 3o the TCHA Fellow sk prove Ferself o rxeep-
ol competent o order to land one of the Tew, and highle.eovsied, legal ser-
vices 1od, which might e pvailable at the end of her arent

GEL. Lu Hoe regpect, lar sicaption was arcike another bess feraonabe pradoace,
a angle parent witl oo Fapuly support, whe wae wnahle to aerd the har prap
courge 16y ks frer owe glbemps alchough he wae pertorming well in s joh. the
Lepal fud Swcreny Ded oo chows o, ceguesfully, oo [t lom g nfes the serand
Galure  He waorked in comsircerian for 2 yrar fnally . ac owe wirging, barrowing
fror everyone he knew (o paw fr che ecdrse And take off 0 month 40 spedy The
*happy ending” i that be inally paased. the 2ad pavt ol the #2ary 12 1har his elicnls
il potential clivnts wers gaprived of ap excallent lRweet fr more than a yenr—
ool bacauze, 59 he sars. he krnew mote |aw 1he thicd time. bwr wecause he oould
afford 1o mecter the test-tnking slulls nacessapy Far suceesa

ERE Direllhing me 1ha datailz of ket story, some af which 1 had nat kncwn, tha
praduare #reseed the buge snemidicas her fanuly made because of her bwn rreakes:,
apd the coagt b2 ey ewh and her family's Life.

LAY Bee gaptr oyl acenmpAnyinE noces | US4, 'Prisetandifienlian ralinvns
the pawn of s1ereotype dhrenl vy breaking idencifieniion with tho pnr of Tig where
the padt cocurs, whksh asetssnrily meludes 2 [oss o7 marvntion t suceend in that
pare af lile & [Tades afiereadiag the Perforeinnees Gep supra raee 151, 5 34
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It is also testament Lo the absuedicy of conflicling judgments by
the bar examiners in neighboring statos about thia graduate’s
vtherwise well-demunstrated “mmerimum Sompetonee o praciice
Leyr 452

The point nf these ool adypical sturies 1s more thao hoer dis-
turbing it is Lthal these sxeellent lawyvers have had such diflis
culty passing the MNew York Bar. It iz alzo, zignificant]y for this
arpument, that they have exeelled in 2upervised proctioe, utiliz-
ing all the MarCreate Lawyering skills, in the course of actuadly
working as lawyers. Their stories strongly suggest that when
praoduates are pbserved and evalunted, over Wime, 0 a reallife
practive seliing, Lhe issuss which intecfers with succezzfol Frsts
time bar passare are diminished or abzent ®* Thig is the first
regsun that pives caoce e oplimism that the PSABE will not
huve a dizparale impacl oo aon-majocily bae applicants,

2, The Significarcoe of Cleide Stecle's Work

The secund honch relates directly o oy wodecsiandings of
Claude Steele's work., His carelully constructed ztadiestoF
demaonstrate clearly aod repeatedly thol whese tostz ate
presented as a messure of gielity, Black stodents perform worse
than Whites®" where participanls are oot told that the tezt
mezmsures abidity, Blacks and Whites porform Lhe same; 2 and
where ability is not specificd bot participants are *race-primed”
b specifieally asking them quezctions aboot their race, Black
sludenls agrain are dese succezsful 7 Stecle haz done zimilar
caperimentz in which other groupa demonstrate *sterestype
frar® wheo lested in areas where the sroupa to which they he-

M T e ant anly the Adifsrent “jidpments.” hut the differect zoemes which.
inediwid gl v or pe a Latal, comstitule bar passnpn.

L8% This tracks n aimilar ohscrvatinn “thac scme prople wha may perfurn
wellin nn edwealinnat wr wark rovirenment perlarm peacke wsder the g -
umxiaeens o moast esting coaeditivas.” Stenn & Guioier, supra pole 2, al 9TH
At s LRira nole 561,

EAH  Adtboogh 1 reler Leee 10 hoe work a0 =ieeeoby e clieeal allecting Almocean
Aoericin Aodewls. Steele as cmvincmely dooe Lae eaoke kinds aof stocd e wicl
Llhe same resulls uzang :._:l.-l:rﬂ-E: rallerc Lhan race See, o2, & FAeepd T M- Al
Supro ke 183, A0 614

COT. Hleele & Acovaod, suora nwte 193, ab 4320 The wenme ik eapitnlcas-
twoet “Bluck"” aond "Whide™ are 2tenles and Arnnseas.

o I Y B IE

rEE fol @l 1
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longr are thought of a: lacking akality. The most prominent ex-
ample, and the domain i wiueh Steele bepan his work, s
gender and math, When tald they were being tested for gender
differences in a difficult math exam, women substentiably
underperformed compared (o otherwise sinularly sitwated men.
When they weore gicen to understand that the test bad already
been normed for pender, women performed egually to men, &0
Where math ia iovolved, gender iz not the only determinant,
When white men are lested appinst Asian-Americab men,
whimn they are tald “die belter” in math, they also consistently
under-perform, “ This demonstoates that aay group can poten-
tially suffer—and have their seorea on high stales tests artifi-
cially diminizhed —depending on the contaxt. Sterectype fear js
food @ theory about non-majorty test takers, but abont teat tak-
ers fron any group which has been sterectyped about its ability
in & particular area.

Stephes studicz indicate that something negative iz surely
going on. {dentifring that "“something” is criticel to cnnatructing
a different way to "weed" would avoid the distorted and discrim-
inatory results™d which Steele's expedments consistently
demnnstrate. Carefully examining the data from 8 nomhber of
tiphtly constructad studies, Steele pogits snme hypotheses ahont
the mechanizm hy which sterentype threat dumimishes perform-
ance. All of the tests he employed wore both difficolt* and ad-
ministered under ririct time constraints. Steele notes:

SR, A Threat in the Air. sapre aote 195, ak 1T 14.

SRl Expert Reprard, vipra oo 183 L 448

CaEd. They naay be descrbed gy dicoriminatory becadse groops ame divided 10a-
Lew tivoadly o Sneple's cxperioneots, o len Lional y o real Lifisd Ly 1hear race-based
respurye Lu racial stereotype, tathor Lhan by ther actoal alalilees or o8 pacalaey t4
perlorz on e wear. Inochis respect. 1o aholly o the caop of these who label
sucl owloomes decriminatory,” sy Draveias, sagra oee 355, al 1171, e ith-
sramdig Lhe Tach of abe Cedeed Lo dhserimmmale teummari Mg arguatnents thal be-
cause “shandardezed szams fal te messnre accaradely the acceal sloll level or
Eaiwwledgn wape of mmacidy oest tahers vag-powvis 1heie white coyplerparts—ihe ex-
afnz thamzelves diacrimanace™ Bracracag, acher bola 38% gt 1M

SRE. Staele asks whother there woold baoa deferanes ine well-preporad Afn-
citn Aerican sludenls on Lesws whicd duy proeeeed as “cisy” Sleele & Aronsan,
suprT nate 195, 0l 424, A virtwally na law genducies apprench the existing bnr
rinm with this wpew, Stesle's surmise thal thene might. be gaomae nmbagaity ol T
gulls en ense” bests Awwold sk cuncen us here., Thal, o€ cowrss, iT omeasernmenl of
ability on a irsc percerised as “easy” dud not irigper stereatype threat, the chollengs
wnuld be 1n eeeake ondiliuos losteing sech raofideoce I non-majenty stadenes
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Bteretype threat seama to exert ics influence by reducing effi-
ciency. Harticipants who experience skeveslype threac cpend
migre i doing fewer ems lese aecucatcly. This reduction in
cfficicney of mental proceesing & probably the result of dinding
their attention, alternating between trying to enawer the items
and trving to azeess the sigmificanse of their froswaton, 5™

[T this is the mechanism—or even noe of the mechanisms—
bw which performance is diminished, an obvins selubion soy-
st itself ove test takers a lot more time. There 13 already
some mndest evidence that substantially inerearing the time
pormitted for taking a law school exam can decrease the dispa-
vate affect on non-majocity @kers which secura when it is of-
fored in a more traditional, threeedwor period 5 It secins
unlikely that bar examiners would willingly do thiz ocrosz the
board 2 although it would be an extrenwoly inweresting experi-

perfurowd conyistently well on w clizical sedling vver 8 semester vr mere, bl chen
wrree asked, aver o period af time, to do |rgrl tasks which seemed no more: enmplex
nr diffirnit. we conld hypathecize that theg maght dimenish oF @rndicrte suaraniype
thiren! whucly would alherwgse undeemine 1beir preFirmange.

Ak Sreele & Arcnson, scpd e noke 190, 46 413 Sdacle alen epolhesiies Thas
*la e oty Uhncot maay alas eronss wal pgtiedy e hlacha"—this is anoclor pay-
chedngeal meehaasizmn which inteeferes with €ear talers:' pkality to do e wowls of
wleh they are vleanly wnd desonsirably capable.

65, Audiv lape Slanfurd Law Selew Profeosor Fooels Harlan, Prescalation
al wanel, Learning Theerny and Sredent BEooiwation: THrow owd thow Blee Books?
A8 LS Annonl Feeting oo, 4. Z0HR Toa Bile weitle autlor ! finfacmd | <lody compar-
ing dillering oesulls fir oon- majoei by sludenls on & Lhees- hoor, n-class, ppen-bwok
exom, wilh resolts ao a =imilor ckam in which students were given eight haors, “to
hawvn lunch, inkr n walk, nr think mnee akont the quastinns™  Althesph il did net
rin=ider the  enrialiethnic  bockgroond  of applicands, n 1951 seedy by
rarchameerioan Siephen Klein demonsirnied that when mnrg fume is ool lowed Fac
the MIRF ried esory pemtiogg of Phe bar seam, mean senves piee quoke deambtically
See diseussamn snfra note T

A The lustory of lugacen By apphcants who reqeear ceeazed oee &5 A1
aceumricdation to et bzabulinies sopgest e bar examnsers arz unhbely o
alwnelnn what searns e e cheir el inclee o portanee of Lune présdure m A2£A6R-
wapr atallty, Sve. <. che esetnmoly endlegs luaory of coe applican™ gilaope o
chtan additiens] Lune ée an geconnmidatoo o her disability, Hasted « MY
Slate B wl Low Exan'A 970 F Supp 102415 DY, 1997 jjudganent for plain-
LifEy, reconsiderodion deeaed by £ B Supp, 29 884 1500 BUY, IBTL 200 i puer.
vocates 6n pan by 136 F.5d 521 (8d Cir 1986}, cart. grarted, secaned by 527 L5
1001 i 19BE), remanded o 226 B Sd B4 O30 e, 20000 remnkded be Mo, 9F Cir, AEYE .
EEIT WL BEDTE2 15N, Aug. 15, 2000 Inleredingly. the [heenet Coocls
Salpmurar, J..osilking by designalivo lor cal, esclerad Lhe Toard's nelisoce e
rhpeetive: piyckometrc exnm scores in determining <he pinjatifs disnbility.
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ment, 87 and voe worthy of support ¢ Here, however, the poasi-
ble irnplications for the I'SABE are spparent, even it the
absence of empinical study. Watchingfevaluating people per-
form the “real” tpsks thal lawyerns do—interviewing a client or
prit e litigand, conducting 8 mediation, dming research, writing
a berich memo ar making an oral presentation of one's legal cone-
elugions over periode ol waeeke 15 very different from “teasting™
thase same people 1 two minute—or even hifty, sty or ninety
minutest?—sloka.

Mo one denies that lawyers work under pressure, but, at
least Lo some extent, the? con exencise sume degree of control by
allocating their time in ways that vther workers cennnot. An as-
sembly line worker must complete s cerlain number of {gener-
ally repelitive) tasks wilhin a presceribed shieft. A lawyer ia
wzally able, even wich court or other deadlines, ta give 8 proh-
lennt more time—albeit often at Lhe expencse of family, eooial life
or Zlecp—than eopanally mlended. if that 1 what it takes to do
it right. Weuld we nol appreve of a FSABE talker who chose to
spend her weekend polishing 4 legal meme, uor preperiog an in-
Leevicw plan, evenn Lhouphs she was ooly regquired b spend 36
houars a week in the PSABE? Wouldo't we prefer law vers whao
ko what iz neaded, and who arvept the recponsibility of hnd-
g or making the Lime o do it as well as possible? T hope the
answers Lo those questions ore aflimmuotive. IFthey are, then the

OET, Suppess, for example, tod we slluwed applicants ewe vlwle davy. ratler
sheon one, Bor Alve MBE . or Lhal we s |n|'.||._'.l Lirdd them Lhey had as much Lime a= lll.-E;.-'
nepded? Do owe have any basis lur coalidence that e geoeral alalily e praciice
Tow wimupereed 1o dependent o “yoickreys,” ur would we jslead owegioe Lhat
Cloughtfuless and care Aoght be moze imporlant gualities. especiaily for neo
phye lawhersr

atib, The Bak COMMITTRE HEPURT propases & wrilkzn simponenl simalar W e
WI'T. brul walkbioar 1Le Lo coelradoes, See Ban Codsncrcee Berone, supne note 3.
ab 1E.

SED Tweo cvowares L3 2higlatly mere than the time wllccated lor ench gueslom wn
the MHBE. Se sicprea a0 13, L Mew Yock, Jor Lhe st day, wlicl Lests Sew Yok
lwr, applewnty are pedvigad Le speod 15 ounutes per oultiple choice yuestion. aod
FOEEy mowates fir @Al nl Bhree eceays administeced in Lhe morning sessica. D e
# fletrmny seganmi. tha reconinemled ow is lorte-five momwtes fur eoch of ko ge-
snva, aod saoely it tes for an M queslwn, State of New York Unified Cewrl
Suvoteaw, New Yovl State Egged ol Law Exorioers, Wally-State Moerfermamee Test
IMET) reochoble b hbtpahamse w oy e o o MEC lalne Mast jucdilied Mae, 12,
DO0Er  Che wurdars ad che calibrabun oscessury v design oeol essay qued-
Finna Khil are BA B3 Ak e consuming 2y tkoge wfeced in the afternuon.
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PSARE wauld look to resulrs, giving partiaipants “enough” time
tn accompiizh those resulez, but would also offer the ability
iwhich lawvoers have in practice) to take—if thoy are willing to
‘make"—more time as neceszary, If [ read Steele correctly, the
expansiveness of the PSABE might well avoid triggering stereq-
type threat, thus permitting non-majority tokers to more sceu-
rately demonatrate thaeir abilities 5

A, Support from Snciad Povehology

There is a theory in soviad psyehology which dezoribos a
phunomenon most people have axperianced, althoogh they may
oot have named i, Deoominated “laeus of control, "7 the the-
ory posits that individuals perforim diflferently depending on
whether the necessity of perlormance is internally or exlernally
generatod. Thue, if 1 “choosge™ to do something, | am more likely
to ovrercome frustration in accomyplizhing the task, (o persevere.
and to camplete it sweeezsiully, I on the other hand, the task is
imposed on me from outside, particularly if 1 am otherwise re-
sigtant, 1 am more lithely to become frusteated guickly, and to
give up on the tazk, or give it leas chan my best effor

Lenz of control theory resonates with Steele's waork, and
zugrests on alternative veason for believing that & PSARE could
make a difference to non-majority takers—inctuding non-major-
ity takers who, instead of electing the PSARE, choose the ex-
iating har. My hypotheais is that (he choice Uself—for whatever
reasons an applicant might. deeide®*—ran make A difference n
the way a non-majority applicant performs on the exam.
Rather than & feared, externally-impnaed, singrle methnd of ad-
migainm, the exiating bar exam would be oo o twao optinans. The
ability tp choose which option might, ibself, Jead to an appli-

A70. Haviog been lawehl, wid alcesd s been favomably azcosaed an theze slualla
o law sehoal clinees shaold alza spres e Wbehileaos! that perfirmzoee cg Che
FuABE will ownre aceorately appravipaee applicants” pocoal capaeny by posaelaee
law

371 Spec, e . Brren I Lanser, Toar Psvcameoesr aF Coemeea, (19890 Wdgrerib-
ing the pogibive hernefils af 8 sanse al eomtenl in o given prokle m-galvme skoatinn
as conlresled wich 4 derrsnsc: n swcerss when lwnicaticens cr belief abaut Tock g
conrrgl ape propentt 1 thaok Ginil 8cllne nnd Kny Denox for 1his insighs.

572 An pppleant might wantk to paneeratoate an a senies of sperialead sahbjaect
nukted:r Gheckives recher thao wking the aumleer of credits e shills v rer reguiced
05 i prereguigile ar mighs be uncertain about her ability to mecd the s ekenguent
pr bonn phligacion e the coum avslem alber soccesslully passing The BPSAIRE.
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rancs peddormihg in 4 manner more directly and aocurstely re-
lated bo her actual ability, ™

In the end, there are substantial reasens o believe that g
FSABE. which incorporates the EEOC's requirement of job re-
latedness by otilizing a lewe perfooowice best, tather than dis-
tant and diservoiatory proxies & will prove to negate the
dizparate mpact of the exizting bar exam. Being evaluated —
and “wecded,” rather than "sorted™ —in the context of actual, al-
beit supervised Bwyering holds promise thal the PEABE could
cluninate Lthe disparate impact which oonsmuyjoniy bar appli-
cants lave consislently expericneed Lo their—and the prodes-
ziow' s—detriment. 373

These are my “huoches™ atwout why the PSABE might avmd
the disparate impocl of the exsting boar cxom while, at the
same time, beiter assess che liwyering skills necessary fur min-
imam competence W practice law ansupervised. Like the hopes
and untested hypotheses of the concerned bar examiners who
ereated che 1980 California experimeont, 1 beliove thay should
impel 0z to action, limited and tentative a2 a pilot project might
be. The cost of bosing andfor wnlzirly delayving competent non-
majority law graduatea from entrance into the profesaion is
alone aufTiciently grear to justifly trying an altermative when
thers is rome hamis for helieving that it might be herer.

a7k This is nnither anea B reesareh which conld bolsler the nrgument for g
FSADE, rr smprove its design and excoatian. See fnfra Banl XMAal.

374, Mirgpas is a perfiert case in paine. Instead of tesring prespective emplne-
redt im che skilla of emplayment, che cmployee, Teleed ana slandardized fest net
clearly Telated 1o the relevom skills and dulies, ar 2 peexy. Hemauss: the inst wns
ned cnsely tailered to the joh for wehich ee wns “weeding™ nnd beranes i had n
demansirably disparacs smpace, it wias bheld Lo be a probibiled @omplaymoent penclices
under Tille YL, See I:I-r.ig_g: v. Dukn Paveer, 41 1LE. 424, 435 (EFT]1

273 Reele noles Lhat while his resennch has forosed an seheal admissienes
wnd proburowance, e “findings cun b+ applied in che woozkpline as well.” Doder
wonding Lhe ferformance Sep. sapre note 251, at GI.

ST Tleere 18 soe parsllsl betwen the Bwediny [ORE mesrssmenl exemese wli-
lawed do Lle 1B pericrmance esperioen, ard Lhe obserealivn and evalaatin
whach would e eoonpagied inw I'SAHE, Huwerer, because= Lhual sxperimenl was
drvicdded vzpo Enae-Libked esamoeals, it pecessarily replicated a kasl some of Lhe
e pressures wheedl aoay operale b dioinish perfurowence where siereptype
thresl o precetit. This 4, [ beleve, o plaosnble explanation e why ot dad ne ne
duee the diaparsie 1upact o aon-aeajenly labers, 'The more eapansote 10s pEr
nutad by o FSABE—nnt juar the number ol weehy, ol e oplavaal, persvaal bone
which chavadevizen peolaszisnala—augprsly Lhal any lack of "slicieae” penerated
by knowledme 1hat ability wag beatg 1eaied cowld be cvercmoe. Bawd, i ooty adic-
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Given all of the repsons stated above lor considering a teat that
bas o much greater relationship te the job of being a lavwyrer, the
borden should swrely shift tn those wheo defend the status
ruin. A

4 Lorper Questions Alour Testing

A more ambitious and expaneiva analysis of the cxisting re-
pime of high stakes testing could move vs awey Irom, or ot least
repiasition, the ts=oe posed here. Rather than asking whether a
Lest ean e desipmed s0 ws ot o affect noo-majonity students
dhsproportionately, we could incstead question whether there is
cumething deoply Mavesd alout what and bow we are Lezting [t
15 not necessary b pursue this analyeis 1n order o accomplisl
the more modest gool of a “better)” less-diseiminatory means
for detenmining minimuwn competence to praclice law. ot to pro-
vide minimal provteclion Tor consumers of lagal 2ervices, Moncs
theless, discussion of whaether noo-majority students woield or
should du betier, or at least a2 well as their white counterparts,
pn @ PEABE bepins to place this 1s5s5ue™ 10 shacp reliel, and
raises a number of “hipper” gquestions.

If instead of lesling Tor whal we actually oesd by konow —
abiut soroeane’s abilily o do a job, or to succeed in an educa-
Lvnal settinp—we ulilize proxes which are largely unexatm-
inad, and validated™? galy by melerenee to obther tests™? wluch

Livo W ke 1980 experimient. aneodolal eridencs oo gl perfocmiog groduatey
sapuesis Uhnt being evalusted v *rewl® woch sghil alzo anoke o posiLive di Teneaee
e mer-iomenty spplicanls
. dw Prpey, Title ¥1I wialvaiy demonslealiog an allemlive ade ol ay-
seyymend which has oo despurate sonpucl aod secves thoe ermpluyer's therce. Lhe pub-
lic's) eeds ends the arguanenl, See s, 401 U5 gl 447,
GTY. The lacger amalvsiz un wlich o wiederzlandogy e preaoesed o5 desoeed,
i parl, [rem Stoem and Gunive's =laleicenl Lhat "beciuae of e imporloaee o
depoirany wl ensunog wppperd unnci=s ooopeileea, e cam skl by oslaftng che Aedel
uf selectoon Jrwn prediction Lo pen orvanee ™ Soeemn & Lo, capr nole 2%, al
Ik
W Few Cllyss, spaz noka 432 0 11
An esplaabon of |Lhe wae afl orrelptlion cnefficiants o teat validatisn] e
hkely o sirezs Lhe robuscness of die mathemntical relatmnzhps . ratber
than tho undeclsuyy socinl sapstemctogn . facuetal wnluce, orF inering e pelibsep)
Assnmplions of e statistieal shady ilsmf. Thnt rorietal valieeg inheve o
sullipee] wgualions aflen wrprizcs nlsereers we may have comne oo be-
lirer <hat auch sguearaes are valoedeee or apelitsenl.

fd. nt 1041,
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utilize similarly unexamined provnes ' jant there & risk (or
worsel of disparate results which will continue to reproduce the
power and slatus relationghips of the status quo? [en't there a
danger that proxies far competence will embed and obscure a
history of past diserimination?<# When we gae ingccorete prox-
ies for an ability, =lkill, or compertence, instead of testing that
ability, shill or competence iteell, we are often backed into the
uncomfortable comer of aaking far apecial treatment to compen-
aate [or the disparate effects produced by the proxiea, instead of
insistimg on & different, real test of ability, skill or com petence.

In many ways, these questions lie al the heart of what 1
called the afirmative action debate. In actuality, bowewer, both
the guestions and the debate iteell need w be reframed. IT
“ment, " gy we Llesl and measoare i, 15 ootk demonstrably con-

380, LBAT scures are predictve of lirotyvear lae achool prades, see sppre nule
45, but, oeccrding to Wegrier, what iy laught in B gcheol, pspedally o the firsl
veir, = nat necessarily wiil 15 besied, and. Lheralipe, graded. Hup Weymer, Frpre
nole 19, Law schioal grodes correlale bo bar pass rabes, ace L5AC Srudy, sepre nute
14, ot 77, aod bor poss raled are vocrelabed to LSAT sroces, soe Howarlls. rrpora
oole DL, an 957 0.5 Huok, duews oule 152, a1 TEE-B7, Tlds eotirely sel-relerential
oabiuz leup fwhbiich almoel oorteindy al=o owlodea e presently bollv-coniested
SATs wee, vy _enfro e BED ioeely the psrclimel e régueretietit fe generalizs-
Lwn—re.. whielher we can stler fom doae Lest peclobmance thel Lhe applicant wall
perlfucm samilarly o aecher esl ilecalivg, s ingaoe note 40, bu bag oo, Bl wey
level, bewr depnnstrated b orrelale wiily tlee gkall= and vriues pecesaayy oo Le
conpetenl ungy pervesed practoe of law, see, wg . Thomas D, Bossedl, e Sepe of
the Mickrean Mwer o5 Vevreed oty Load of Sevasr o Poacdes & Bapreoad, B
Low & Sowr Pou® 8O0 S1202HNN lootnedting on the Lampert. a1 6] stody, “The
rap Ihey| duoversd 18 intngwung. The mwnercal eriteria fot pdmaesion It Jaw
pelizl] ace largely ivrelevant to copper oegosy’l Rusaell, #ppra nete GBS, a1 5149,
SEL. &, rg., liodhmavt, sugra ooede 124, a1 T3, Danu Hnihmu.:r.r. Lhnrn-
srariiaa piee TIFerrace Helwerr fios and MWerit, G5 (Za. L. HEw 1448, 149 (-
=
52 Boihmoue, aupro mote 124, wr T34, Uli.||a:|n[.": ilalrusl Al ysae,
Hitlsmayr wrgues:
MWila wigh= nseully nndatspnd whice Aaonnanes af ksl aducacion and #m.
rovmend te ke tha produrc of & locked-in colturally sprocific nrtwork stan-
daryd Lthat Gavors whites. Agci-compesitive sonduct by whites dwring 1he
.;.Qm'p_gal:.inn ery crealad an |:|'..|3-|-1.l.|]'|.a-|rr||_|;|g wiatial adwentngr, il nodl AR ALg-
right wonepMy. in early mncket competitit. This manepely, which Tnsked
wall ek & cratune, may hnve pradesed, a de faetn gtandnrd lexemplified by
iha [ 5ATI thae favars whiaba seliops] pecforinancer Al dispropactinnacaly
excludes peaple afl nntac.

Id.
SlE, Bochmayr. sapre nake 184, al T34, The beTm cenivacracy wis eringd by
Rriciab ascielogiet Michael ¥oung a0 Tne Risz or Tue Mrowrcormmey LETO-2033
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nected to the epporlunities it rereens for, why not redefine
merit instezd o lighling increasingly losing battles for pro-
grams which onoly parctiatly earrect for the fandamental erpor 8
This gquestion grounds Sturm and Guinicrz challenge that we
“eonfrm" equality by moving from predietion to performanes, 2
and iz inherent in Judith Wepney's painstaking exanunation of
law achioo] tesching fod teating.*® It is. in many ways, the
same question raised by the current debate aboul Lhe almost
gxclusive use of the SAT o determine admission to higher edu-

PERSE why acgiasd ot o mericgraey 05 a o0 Oof reles pol in plawe by those witls
power thot leoves exizting distiibuolions of privilepe iotacl, whale convircing bedls
the winners and the losers thas they deserve thewr Lo in Lifie 58 b LE7002094
Ipraphrazed i Bani Guinder. Cunfimead ine Avtcea, 23 Law & Soqc. Laguiny 5E5,
BY3 1200N Aersinafter Codfirnaine Ackoc)l. Fur sunilac mafical cnbupues al
merit, ncladeg standardized 1eacs ag rmeasures of menl, e e, Lawrence, sipra
fole 314_ di 345, Robin sl Comatedetamal Fickans 2ol Meriteoranc Saccesy So-
g, B3 Wokn & Ler L. FEv SIS, 1014 3L Richard D’l:h_.:u.du, Hnn'q,_;:"s Tensh
rhnoagede, Mepad ang AR PR o Aefraz, B e, LAl ITTL, LTI, 1T40-45 S 1HRIG,

S84 Sep e g Fgendity Op Lo Soliool Advussie, sepda tote T4, a1 1153-62,
The authoe argurs thac affirmacive aclivo—which I achecwase support il de-
tand—grew gut of the realization 1hal the od Sequalny-of-oppoelwn by paradi i
was, by iisell, ynadequane o achueve e peal of aveacsr repreacnlalun ol worRicn
angd penpla of caler in poblic institatiene: of all kadds  [n slucaticn, as staodacd eed
tezin wepne nereasingly ossed o defd e "naene.t and mnoety slodenls laced “neu-
tTal™ bAMmETs L0 Nl riBeMn .

risl rights peliviets fgused on pdueneating for pMMrmgtive pion programs
ratber than challcrgs: the eplidity of 1he wesls ns fair ond socnrane oeeane o
memsuritp the skills and calents necoszary for seesrgs ma colloms ar wiever
sity nnd beyond  Affirmative acbhon programs “pvnbeed a5 & lowe—sost pateh
sulutian te The eneRumes problen of 1M peoeig cle: W of ninariliesl

Equelity ia Lo Schioal Admissiar, seant oobe 720 a1 LadS.aG0. The auchor would
insleyd focus on 4 cotical inqeire intn “wrhether the definition of naenk psed oo
iktermine which eprortuniticrs ara mode avnilable i= fnirae lsmtimate.” Ranaliiy
1 Laree S Aot ivsinn . Safm nede 7F, ac KT fulilidiog i cnobeatoalized redrd.
milan uf menit wrelogons 19 bono fide occupational guolBicatinn in che: Tarbe V11
montakll, Until Lhen, fcoweevor, mnee tradstannal sflirmolive actine is aritizal bo
ternedy past racesm endier b promaoate diveesily,
GEF, Swe Sturio & Gunder. segea oole 220 gl W56, 957

N Lo o dizcuss how cenvenlenal agaessinent snd predislive critecia do
ned fupelion Teivly, devwocealaculby . or aven meribgeresically .. We need 1w
sheaw chiat the cuerent aine-gige-fis-all proking seatern of predecling “meric”
i= ro Jungrer pastitiesd or pexducuee freoaneere o I is andenarclogive af
thore wha cqn acbuplly de dee ok 1r iz doaply problemane @ o prodiciler af
ink perfarance Aacrncs the oand i1 dees vinlenre oo lepdamenlal prioc-
ples of equite wngd fRopeisial meris”
dturm & GuenieT, supma noee 22 nt 996, 6T,
GEG, e seprz LAl apcumpanving 1ueces D3 105,
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cation. ™ Inatead of compensating for a fundamentally-flawed
Lesting vegime. why not change the way woe 1est?

Withun the context of this argument, the queztion that be.
gan thiz sectinm could become irrelevant. Just az there i3 ne
demoenstrable basiz for believing that noen-majority law gradu.
ates are any lesa competent lawyers than their majority coune
terparta, ™ there shoutd be no reason to expect that they would
do any less well on a true, performance.bazed test of compe-
tenee for hepnning law practice, Predictive proxics can obzcure
locked-in diserimination. Honeat obgervation and evalustion of
real work—what a PSABE might offer —should not.

k) Whet Other Honefits Might he Expected from o PSARE?
1. Pazitive Effects o Legnd Bduontion

LItilizing the Griggs snalysis, this cssay has sprgued prima-
rilv that a PSABE would be & better test of minimum compe-
tency to practice law undupervised than the exiating bar exam,
and that it might not have the same disparate impact on non-
majority takers, as the existing bar exam. Cther potential ben-
efits have been mentioned 1n paraing—Ior example, that the in-
stitation of 5 PSABE would positively affect reform in legal
education such that “law achools will embrace their responsibal-
ity tn edueate students lor the practice of law and . . . marshal

AT &ee, e, e B & Whiiniar G Bowsn, Teor Basew or 'Tue Kaver:
Lawsat; Teww Cemsiany s w s o Unmss i<y FaeF o Con s ek e Lxivems iy Al
wWwissiMs A0 (1988 A[hespite nppesition W Lbhe exclosive wee of 5AT™S and
LiIPA's, acerpting ihe general predictive power of che SA'T, but limiting it impur-
iamer is a sole measors e pacontial soceess. . Lhan Kim, Booke Xode: Colloge #cl.
miivnion g AMirouein e Acti —orsequences ong Alernaleoer, 1 Mice, J. facr
% L. 145, 1532 7 1843). Thr macial construdion. callier Ehun gsuumed “pure -'.l|:|jl:d.i1-'
ite” nf ther 5AT was first hreaght to wids pobee gdlention by Suodicas LEdr s,
Tk Biee Texa: Tne Brceer Becues ofF THE Axzwican MERMOCRacy FLE

588, Dawid Chnmkbers' work suggesty. ingtead. that none majocity lawyer wrad
aakes afl the Limdvecsity of Michigan are, by crilecis he usas, as "suceessful,™ il ne
munee “successfol,” phan their white couderparts. o e area ol secisd conlnbs.
viors, ar public nervice, theer is 2lse 0 negubeee cuerelation with the high admission
soiress abdaned typical v by whioe stodenl:, Ser Lemperl el al., srepee wote 185, 61
466-89. {ivinier muigs nf their sty “lUbe comnwlateee elfect of (Lheisd Ddigy s
tu thullenge the canvendionnl faith s (o] lest-dreeven adnsicziony policy . .. 11 Lells
a4 thut nHiemative netion oricies' much:luted eeliaoee on oknerficr mecsreeys of
meréd have little ta Tecammond dhem over U lice SpHnL ol a Jlawver” Dorfrmalar
Actian, snpra noee 55339, ac 268 5.
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their resowrees toward that goal™ ™ That is, where exhorta.
tivns lrom the profesiion, legal edvucators and law studenis
have failed to produce zignificant change,* a bar examination
whirh actuslly tescs lawyering skills might vesult in greater
gureess because of law schools’ concern with bar paos rates 53

2. Additionod Troining end Feedbch

An expericotially-bazed test like the PSABE offers addi-
tional advantagez. Although it is not intended az a post gradu-
ate “clarkship™ or "tutelage, ™52 Lhe Lime spent doiog supervised
worl i3 would, in addition to providing the bazis lor skills az.
sessmenl, create a teal leorning opportunity 4 Suprervision, a8
clindcal law teacherz know, is a powerfol tool in lcarning 5% ea.
pecially when it incorporates feedback from the superyisoes*

580, Siockey, supra role 10, a0 655 In hia 1196 arlche, Stuckey apined Lhat
“LUbe Mad rale Repart gad reoeat cimgees oo ABA aecred itation staaalards” wowld
st Jeaut “assure Lhal law sclwaly wall consiter 1hese possililities,” bul saw Lhe
i “impe-d:imr::l.l lo refarm . . . Jwas] Lhe effecl of 1l bor exueminetion ao Lhe
curmcolom.” Stuckey, cupar e 0L gl 850 Hig hope thae 1bere were “sullices:
calalpsls” fur refonm bas proven walfuoeded, bul Ui vistitaien of @ FSABE oughe
grovade guut that wdd:lwaal iipeluy for law schools woowee senowsly respond s
Lk chiallenge of 1he M aeCrate Hepne,

590, See. e - Baluee J, UphbiolT 0 al., Preseomy the Sew Srodaa e ta Pacnce
Lmie: A Viaw: frae fba Frrpckes, 65 U Ciee L. Ree . 351, 344 C1R0T  gurveving now
gradwales on el P Ereparedness Le praclde law, Stuckey, saph; ote 1 a1 $349

Ul e sapeu ke 146wl accowpaayiog Lt

B 1w cmiporknnik Ly reclerate thal. for mendang | have praicsaly doacrbed.
aee Calern, swpra nota 4. At 10021015, e PSABE @ ant an abbeeciated @eraian ol
e clechubip spelem empleved vy Canade or the TR, 52 Honcen, sapew oole L
Cpreguoeing o vorimcen ob the Conadieue wedel), gee gl Curesn, sapes: nabo 14, ac
398 Leonsidering 1he value af same | ler peazon: | haee previously desenbed  While
grounded in praceice, the PSABE oo splended Lo previde a seing which permin=
ral-Lide, real-ione performeamse evaloatin, catkey than primanly @3 p foaching
spiicte, [ollowed ke wat another d=sk

953 For an exeellne meslel of empleves pupervisinn, 5e6 Alexander & Sneith.
sware: nake 4341,

S84 Am appiicaol’s. plemment oy ld nob snly presert oppartunicies Woums
Trve on pohish axi=ting skills. bt wou ld also permit che applicazt wilearn o whele
waricty af valpnble lesson:, including workuog in & diverse cavirsnment, under
sincding the limits af the law s power and che aead . odben. Lo engapr with altbe=r
insditucions, /e See suped Parl XA

295, Far on excellent diseussicn of Lthe many ospects of yupervisiao, and par-
ticularly ils capmeily o fasber leamning, sea alksner of al., yvpro oode 447,

6. ¢ Mellsoer =L nl., Apra nods 4497

IPersrmnnce] svalowleio., which 1 86 a6 4 SUMMing wp, iy a lamiliac wltri-
buie nf sur cilaretianol system in the: Tegm. of grodes ond pudicul arly cbac-
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Good Fredback can belp the spplicant obtain celevant, dedailed,
immediate information on hew she is doing-—and can assist in
helping her adjust her behavior and performance so as Lo he
more successiul at the tasks in which she is engaged. Since any
decisive assezzment in the weeding procesa would come at the
end of & 2upervizor's interaction with the applicant, ™7 (ke wze of
gond leedback dumng the supervizion could and should nprove
the applicant's lawyering skills, with corresponding bonelits fur
her tutare elients. ™
Put another way, if we believe that excellenc clinical train-

ing, nf the =ort erviaioned by the MacCrate Hoport, is necessary
to nbtain essenbial lawyering slolls, the guasi-clinical®® cxpeori-
enes of the PSABE, following and building vpon prior capericn-
tial apdfor clinical instroction ™ creates a  substantialse

nelarizgs Tigal edienting with ibs relancs on nal exammatians a5 an odek

af perdormans:. In work Iife in gageral, And soperession i particolar, soch

nwnluacions Ara AT less importnnt eo Wwarmene chen is feadbeck . Wi bt

frxdbnck, wo canmar eMectively cealuats and change behawior Lr lng i

clarer tn owr poals.
fd. at 439 1o the: cartrxe of 0 PRADT, then, thee w potencal for mong cloeer 1a
the ~pnal™ nf cnmpebant praebien breatice of the porenbnl for feedback, gr oppoced 1n
i purely resluntee “Tinsl xwm”™ which is the sgisting bar exanmakion

587, Far cxampls, using the exanple of plagcment o the Mow ¥ark Ciwel
[lart, see sgme nabe ia, nm npplicant working the Sl e pmesencacinn (Proo Sel
nikice wiould engags in a mumbsc nf inskances i anksrview ing. Tack-galherimge wind
counschog during her rmatian. 4 well-troined superciser could help her neserr
amd lare thase skills Jonng the conrse af supenasion. prine to che suprrvesiT's
linal argessmene af wiedher the wpplicant was 'minimally cempelsnd™ o Lhose
skills.

F#d. Scee Lphafl'wl al., sepro mube 390, Lo A suoceey of repent gondiastes hined
wy new pubdie defenders, fioding ted ceose whe bl bad a "gonlity clinical expe-
ence’” were Leller prepared Lo represent thear clients thecaose ithey . . . hod a signit
icanl tusie of actusl practice in & stroctursd sedtling crder the iobkelage of nn
experiencead lewyer || . who provided them whe appartonity be discuss and va relect
abieul the posilive and negative mspects of that experence.” Uphof ot ol., sapra
IwALe 290, oL 403,

898, Olyicasly, :upervizors on the PSABE will uod, onr shuuld Lhey, be sulely
drnterped with the pedﬁ..ﬂ'l’.l_g:l.‘a.l suicess ol Lhe experience. With training, huwever,
they should, ihe sopersizors in estecnsbips, B able e assume o Lleaching rele i
aldilian Lo aesessoweol wnl gelling Lheir vwn work deaw,

SO0, Ser wiipre peded 47479 dbsenssing the prerequesites for o PEABE, in-
cludlyg clinical experaenge,

901, Law sclurol clunigs rmoge fram 2 1o 16 credats. wilh siwdeots expecied bo
spendd approcimiulely heee hoors per credal per wesk. Allhough weeks spent in
the PSARE propased 1ere wuuld be slgblly Less thao a semester of Law sclal, 1be
Toues dewuted to it wpuld exeepd all Lol Lhe mast encive 2od demanding Law
gekiiaal climicy.
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cpportunity for enharcing minimumn competence,  [n this re-
sperct, the PSABE could alse answer Sturm and Guinier’s call
For a dynamic, interactive model which derives gssezzament from
performatee, while simollaneously promoting learning®e. It
woiald alzo benelit employers of graduates who chose a PSABE
over the axisting bar exarm, [rom whieh little s leamed, and lezs
roetained.

4. Fosterimy Moo Booe and the MocCrate Vaolees

Frobono iz another area whers the PEABE ean beoelit both
perlicipants énd the profession. For the fvmer, the pabhbc see-
viee work which applicants perferm, like pther noeo-bar exoon-
relaled pro bono, bas the cupacily o provide young atborneys
with “valuable Lradning, Lojwl expeoence, and prolessional cons
tarts™=* while developing caparities to comrnuonicate with di
verse gudiences and building poblem-selving  :kills and
cxpanding their perspectives 54 Similacly. thelr wock assisting
litigants “uf lmited means feanl provid[e| caposure to the ur-
pency ol unmmet needs and the law's capacily e cope with sucial
problems. 0% Ag fu the latler, pecforming public scowvice 5 “a
way lor the bar o rrmprove the public statding of lawyers az a
Slogp, m6s

More important, pru beoe provides a valusble contribution
10 the Justice system, and to socictr as a whoele. Az a decade-old
MNew York judicial report has noted:

Much of . .. whot lowvers do is about providing jestece, [whach 1]
ncarer oo the heart of oar way of iife . . than sorvioes provided by

GLE Sep Stwem & Cwwner, 2eper e 24, Ak 100G "We are propesing a #hifl
i Lhe munlel of [azsesaneeal] Zoone predicbion to peTfermdnce. This wosdel bulds oo
tlee waedil thasl Lhe o ppartundy 1o parizipote corares che copackty e percfarmn
Iq

GO, Caidures wf Coepenpioge T, S0k quie TG0, ol 240 g aleu, Toanald W
Heapland, Comehkily Semelar dakee Bt feimers, o Toz Law Fies a~e e
B L G CHeler & Radzman ed | 182800

U4, Deluraly L Bhele, Baay. The Pro Bosr Besgonas bl of Loaeaers aail
Loty Btpdaare, 87 Wa Mircnreee 1. R L3GL 1217 (220400 Lhereinagtar Rhede
Fsay]

gl .

BOE Cyirere? of Coemilkeern!, supra nnce 1300 ac 24730, Gary A, 1lengsller,
¥y Fagedt. Thye Paflr Perveprinn of Lavegpers A B A Poll, A TLA L. Seept. 19533, a1
GU-E1 [demanzlrnling highae gpinion of Lthe Icpal profession wlen Lawyrrs pnwi.de
f2a somepeo o disonster veetimsl.
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other preseivnals. The legal prolession setves as an indispensa-
Lle guardian of our lives, liberlies and governing principles . . . .
Lik# ra wther professionals, lawyers are charged with the respon-
sibilily for systematic improvenent of oot only their own proies-
siun, bl of the Tow and seciety ilsell 507

Despite Lhe importance of pro bong service and its central-
ily Lo prolessioonal respnsibilily 59 there remaing An enarmons
“pap botween professional deals and professional practjce™iH
with ooly & smull percentsge of lawyera contrbutimg mesning-
ful seeviee 80 To the lace o many queations raiasd about rea-
suns for this gap, alteotion has fvevsed on the responsibulity of
lepgee] education (or imestilling 8 seose of professional cesponsibil-
ity und 8 pra hoeoo commitmenl that, it is hoped, will follosse
graduates into their practioe years Y Althouph there is oo de-
finitive research on whether pro buno service in taw school aetu-
ally eesulls in continued post-pgraduate pro honn work 572
anecdotally, *|slchools with pro beoo requirements have found
Lhiaat Detweon bwu-thinds and fuur-Gfhs of studeots report thist
Lheir experience hus iereased Lhe hkelibood that they will en-
page 1h sitnnlar work as practiciog attomeys "+ In the same

HO7. CumMinmiee 10 IMPRUYE THE A raaiasinery Or Leoan. Senvaoces, Fina, Re-
FaheT Tu AmE Cooner MustE of Toe Seace of Mew Yoo SR, reprinded e L9 10nr.
I L. BFY T35, THS | LHH],

G0, “Every Jawver . .. lus a respecigibility be provake Jogal services bo those
vorable Lo 9ay and peesanal iovelvement in the problems of the disndvaniuged can
b oo ol bR st rewardioeg experiences o the lide ™ g lawyer” Blindirate He-
pacl. qapra dote B, al 4% 3ot thial one of G MacCrate valees oclodes,
“ICpenlobnbing Lo e Poolvesion's Follillmeat ol ity H-uspu.u:uihl.lir._'.' o Eesace thut
adeguate Lepal Servmes ame Praviled w o Those wiw Cannel adlerd d0 Py e
Them"” MeeCrale Eepurl, sepm note 1, ot 144

Bl Calrarea of Dammrfment, supra nuke 2100, at 2415

BLO Khoks By, sppar note 604, wl 13301,

L1 For ao eacellenl description and sammary el Gy eiort, see Asacvcucmn-
UF AMERFA s Lo Sciesole Cunizsion o e Besg asn Posoe SERYECE Dermon-
THaPES I [aw 5wy, LPaRH B3 ™0 SERYE: & SHm ARy OF THE FINDIHGS adi
RECumMERLIAL Uk uF THE SALE Cuosmsaion v Pro Bt acab PURLIC Seavice
Qe RTUAITIEA L LUHEY, aesiiy ble 2t bitpfavee sl orgprubone'repuclid im).

12 5w v g, Brislin Honth dilen, Moo Beao ana Pabdic eerest {pgesrtunifies
iw feww' Sdwootion, WY, 5 Ban, J., Bay-lunes 1998, an 20-28 facguing luc ibe
peeed for i rescacels v whecher low =choul pra bena experience curcws wwer inlo
ul3:Tu N (R A N

613, Ehuole Eusav. sepre naee 604, ou 1213; Richard L. Abel, Choosing, Mo
tering, Traming and Maciag Mublic Interest Lo Miudents, 70 Porbnae L b,
1563, 1567 (K100 Meepurting Lhat “walunteer nczivity, sspreindly conlatl with cli-
enls wad lawyers, powerluly sostoins cominitment.”).
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way that lgw schnol pro bono programs aim (o create *a culture
of comunuitment to public service, ™+ the PSABE could instil] an
appreciation of the value of serviee, and the satisfaction of help-
g ihe dizadvantaged “'* The additional peat-PSABE pro bono
corumitment proposed here coold reinforce the bepefits of the
FSABESE a8 well a8 help zuccestfol applicants learn to cregte
time and space for pro bono in their practices 557 The continoed
public service commitment which sueressful PSABE (akera
would carry inte the firzt vears of Lheir professional lwes conld
also serve a3 a comnpelling example for their colleagues and
other newly-admitted lawyers.

The FSABE would also allow us conzciouzly to combine, in
a concrete and powerfol way, the MacOrate skills and values,
Thoze valucs are; provision of compelent reproseniation, prome-
tion of justice, fairness and maorality, improvement of the pro-
fossion, and profezsional self.development. 52 All are implicit in
the public gervice work a PEABE applicant would poelorm, de-
signers of & pilet project would de well to make them explicit. 5™
The MacCrate Heport itaell is clear about the indivisibility of
"skills™ and "values, " noting thal “[thhe process of prepacing ko
represent clienta competently i a marter both of accepting cer-

14 Cieftered o Coma s Bl AT, papre o R0, ab 244'3-43

Gl Khesle Esany, snpra nede G604, a8 D210, Trowiding Bes to face expiaure b
the human oosns of 2ocal peeblens mocld prove L inpoetant fre jncheaze prat-
ETaduats parbwipatiand ™ A7 Such exposwre wonld e azsured of the PSABE wers
Inwaed in et e Lhe New York City el Conrr that, in g Housing Far,
presRed evicdians InT tan: of thousands af poar and oateprasanbad Naw Yarkars

il fad fie, the expamience 1ha pro bono b5 “impnrkanc s @iving mepning
il arpaee gy thar profEssianal |ives":

fil7. W5 & reasanable hepatheais thas voung Lowyers whn mnleg time for pro
Ean durAng the Fitst ban ar three vears of practice, ns n resnlt ef theit pest-PRATIE
commitment. will b setter equipped and more likely tn montenue e make lime
afeer Lhe formal crmmicment has crded.

1%, Mar{rale Reparl. sapre coce B, ac 218210

R19. Thiz rauld hr ocenmplished hoth in @ preygervice prep course and by
Leaiting saprreisirs and providiag apporionities Ge reflection. duriog the PRAHE
it=ell.

£H). The faret o somewhat artificia division aod ordenng was seen gy nedes-
sHry Lo promeie clanty in examining e cumpatents ol each ane,” recogonaiog "a
Lagae differenee io the kinds of discvarse besl poled o exprese chills, on the oo
burd and wolees an the ather, pactcolacly o4 prégenplive Jorioar Lepal <kills
are lwninated by doggection and preciae elabiranon, Bluss are betrer explivaced
in bruad Biemelationy ouaonced by digowssion.” MacCrale Reporl, supra woe 1, 24
L4G.
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tain professicnal values and of asquiring the skills necesaary to
promuote those values ™ Done well, the PSAEE could illami-
nate and moedel the importance of connections, not only tor
PSABE applicants, but for legal education and the profession as
a whole.

Finully, serions attention to ennstructing and evaluating a
FSABE will, in it: necessary empharis on the elementa of *com-
pelence” and "success ey a lewyer,""? require us (o re-join and
re-invigorale thel impirtant conversation ghout lawyering and
the prufecsion of which the MacCrete RHepnrt ia nnly the moar
recent eration.

4. Potentigl Benefits for the Courts

There are alse potential benefits for the courts ino which the
FSaBE would be conducted, as well as for Che court syslem pen-
erally. Organizational transformation, or even modest improve-
ment, pocezsarily beging with reflective pracuics. In the heetic
environment of most cowrtz®F there 15 Little Lime for, or encuur-
aremont of, reflection, There is always more work Lo de than
time in which to de it. For judees and other court atberoeys
involved in the PSABE. zupervision and cvaluation of appli-
canc® provide o rare apportunity and incentive to think deepiy
ahout what they—and the institation in which they work—are
doing vt

Fd1 i Bl 137

E22. 'I'lee ceference here s 10 meiesunng e the Yjob” in dee jolnelawd e
quiremnenl vl Sreges See Griggs v Duke Bower, 401 LS. 424, J35 50 219708

28, [keermhing the Mzw Work e Conl Caoer, parhaps che bacest in Lhe
stale system, ihe Qffice of Coure admiriziration notes “The combunation of mas-
sive caselnads. Litigants lavgelr unfane bat with che legal process and bionaeed jodi-
cinl teRoncceer hAs Tasulead inoan arwgvanement 1hat mars cleeslr pepenibles A
haspitnl concrgency roam than 8 cowrt © THE Hocs, Paet oF THE MY, i S,
et Miow Wank Srati UHIFIER CuurT SvaTErl of bl pobsww o 16 a0a1e ay s
hoprg. htom Clask wisitar Japd 12, 2003

24 | owe his o imaghl abiul e potenlial loe, and polenbieEl benebit of, pelec-
tinn o Susan Stuo I oer expericioce oo Lhe beosie the prscess of supereiziog
sewdehin i nkerns vae Laly brooght o fresle po rspeeloes and allend my own pereep
tinng of she work [wa: enpagred on, teolly me subatanes loueeluding che elledd ol Joead en
the parlies, puble peroeplion. wwd Lhe low d znd process, Masl ol ioy judicial col-
Ipampes, as woll 02 1l couacl uldorneys, nupu:rted o swealar eftvel.
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Tradnng provided by clinicanz®s would alse Faciliteto and
reinduroe reflective pracoice. [t is difficull to foretell whet conse-
quences mipght resalt Trom such rellection on the parct of judpes
and virarl personnel, A28 ol ois reszonalde tao beligve that the
results would e positive ineluding, perhaps, improved morale.

Second, the eourt systom needs tnmore members of the pro-
Fession te understand and advocale for it. There has lung been
a discorneet betwern lepal eduration and the courls % Tiring-
ing hinivians aod vlher lepal educalers inda the courts 1o plan
and sxpeute a pilot program and o work collegially with jodpss
and other eoorl personoel would expose a new and important
group f stakeholders to the ¢rurts' many probloms—and many
possibilities. Onee Lhe connection wus moeds, partivipants from
leral educativn might well remaim enpuped in tssues of court
rafurm and the courls” justiice indbialives, They miphl alsa take
buack Lo thesr classtonms: and their colleagues a more roaliscie
und ouaneed picture of the courl systern than ran be pleanaed
from casebusks and most law review articlos 28

645, Tlhe Bak ComMITTEE REIoRT propuses day-long crmeotalun and Leaining
e [ w bk in vallz Placeaent Supervisis " prink 1o tas bemnwing ul oach
plarerwent pericd  The cureizgun far the seskions would e develnpes by a State-
wade Adounisicrivr in comsultateon with clicical Tew profesaery o prceamonal 1e-
gal troiners, acd wenld Mprovide for the sppentonidy for avparviecrs Le werk
lapather in =mall gronps oo $eoipn gecignipents  praccice moring Faed kel 2l oRe
the slandard evalwption instrumeb: Loeve or vwleclaped demonstratiene - . .
[wron1d] el apprapninte Foedhback teeh nigues and serve ag & Daseline for ovnlun-
fiom " Bar Commm—rre TLeearT, 2ppra noke 3.5k 1 L4, Saparvisors woold recrive
{eedbyck durony the nentption and 01 monlhly mectings with clhinagians daring
the pular plagsnent. 1d.

A215. The effert of trasneng and =oheeguent respemsibility for swpronsion el
vl lbm cpnld b csedally scaclicel as ame al 1he reseecids agenda Beving from o
pilat prejeetd

RB2T. As nne efTOcL iy coeale Clser craperillione. Lie Mew Yok Stale [nstilwle
on 1'rulfessicana lism. initiated by ChivfJodps Podede Keye, Teld i firel cunvucalion
on legnal edweative. and aocloded o ponel om Lepal Edecedion il Lhe Caarts. See
THE MEW Tinen STaTe JUCial 1x6T. nk Pec@ESSI0HALLISM K THE Law. Comvinsa.
rieed un THE FavE uF ™HE PRoBFesior, Panee 11 SooiaLizatios aF Law SrouskTa
InTes THE PRessslan 1 1Ny, 13, SR, eea delife o hrtlp':"www o rly slale 1%,
uspl N S Pralb]onmel pd pdl asy viaebed Cheeo 4, ZO0EE).

G234, An incredstd, ronembaalied ewbedge ol and aitentoon 19 1he upeeotion
willythe cowrt sefrern wanld alao, corretpondingly. baoac hepefit 1o lamal aducatn

https://digitalcommons.pace.edu/plr/vol23/iss2/1K 146K


https://digitalcommons.pace.edu/plr/vol23/iss2/1

2003] THINKNG OUT OF THE BAR EXAM BOX 454

I} Who Wil Pay for the FSABE?

Hidden, but hardly opague, is the question of cost, Whao
will finanee a PEABE pilot, including, perhaps most impor
tantly, its subsequent cvaluation, which cught to extend over a
conaideralkle tine™ History suggests aome possibilities, espao-
cially insolar as the PSABE is intended, to some degree, to af-
fect change in law schools, One of the great astories in legal
edication is the extraordinary transformation brought about by
the Ford Foundation's enormons and cnneistent commitment o
creating and ourturing law school clinical programsz 2 That
commitment, initially premiscd in encouraging law schools Lo
provide legal services for pror people, has aubatancially aleered
legal education. !

Many opportunities remain to make comstructive change in
areas supportod by the profezsion, such as the skills training
recommended in the MacCrate Beport, and, in the case of the
call for diverzifiing the profession, the larger aociety as well,
Mapy foundatinms continue their concern and commitment tn
these and related social justice goals'"™?® as well as e the

729, L Tor pxomple, o sl o ok ol dessipli iy ectioos, sonalainis apd
malpracrier  rraother mensoees of inenmopricnes ar suceess it wiuld be necesrnry
Lo Iellow lawyers careers far 4 number of yrars nfiler dmessinn.

10, [o the eorly vears of muedemn cleneeidl cilucilian, L3586, Pard grenvialsgd
small gronts totaling $500.000 tn @ numhber of lan seheols. wick an pAdikicnal
praot ol RSN w the Cuonal on Bduchtien in Poufessmnal Kespoosibility
SOBEPRI later ceoanaed Lhe Cuwdl ca Legal BEducatian Jor Prodessiooal Respnns-
|.'||i1.:.-' SOLERH:. Freao 196E-TH. Ford lunded CLEPH |which, in tum, awoacded
granly W law schmaalm Lhe aocwiel wl'$1] millinn. Haecw =1 al. supra mele L3, al
1E-18, seo gerereily HicHorn MavaT, The Forn Fouroanon &0 Peure. Frc A
THRwme Coonces, MEFHAO0E o STYL2% | LE79). When Pord suppom come ta an
end ux 1478 the Departtoant of Educalien ronCiowsd amd expanded  nding
clinicab legal eduvation, approprisling 3 perocimatety 367 joallhon from 1976-587
Barcy oL al., swper pote 145, ar 18-18

B3L. Hew Barry 1 Bl . sipra nike 140 a0 K.

I clee mearly 5135 miilion from che Ford Fooodamcen £as instromeotal
ramg-ztartiog climea | legal educarion enocoet ol e faw schouls ino the
Vbited Staley dusing the Ater B e of the gecnnd wiee ol cliocal wdoea-
cicn. then the 247 molliem fram the Ticle DX program over bhe last 20 vears of
che ecins waew nf clinical rduenting waa respone e for develapng e
hxddiagg ¢hiracal progenms inte integral paete 2F e Sardcolune st alowse
avery Taw sthoal 1n che TInited Skates.
fid.

12 For exampdr, the Backeleller Fowndgrion's vecenr publivatien, “Louade

Thrn Worde," Aeihonrerates ics ongeing cammigment e obiizigs e Ceve sund Law-
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broader poals of education®™ and professionalism.™ There (&
reazon for optimism Lhat the fooduelion conmmunity, swith it
Iomg and penerous invalvement with lepal educarion and profes-
giomnalism, eould he engaged in an expenment that propuses to
wrrease skilla training in lasw school, invresce Lhe diversity of
the bar % proyido substantial pro hono legal seonees to public
andfor public interest institutions 2 carefully exomine the ten-
els of traditional hiph stakes testing %27 and efler the possibilicy
uf supplements ur altarmatives,

yers o acluimyve Tacial Jjustice. See Beroa T Flan Lounen T Wenos, Law ey,
CohikURITIEE sl THE STocoe o Jessmmiz & Beroae to tHE Recxxwiacoam
Ol DacTIOn 401 meaddehde 26 hbepedwesss rocknod.acgTocwmenisid i by
leudertbiaaerds. pdf. The Open Society [osticule hus provided substinciat fand .-
ing bo suppert poblic interesd low, theough Equol Jostice Works 4larmerly BAPLL,
the Mational fseoviation fnr Foblic Interesk [ fellowships and 2he 1.aw Schonl
Cracsocliam Project'Comioonity Legak Hesource Mebmork which ey law schanls 1o
their praduates in smull ond sole commuonity  based practices with justice mis.
Xions, ek Sons' LNsT. Pieoiaaamd oo Loow & SRy, et hElpoiwosea snmas.nrg
last visited Aug. 21 T,

B32 The Carnege Foondutien’s muti-rewr stwly on professionel educavion.
e ldedang begal sducaton, 1 3 waer undertazog whath can be skpecied W have
gubistantial impace o all Gve of e prolessions stedies, See Wegner, supro oole
15

=14, For exampla, the Kook Foundation has been a major funder o izsues of
prafessionnlism and profesional responatkaliiy

B3, Thir FPRABE seeks tn wocemplish this by crmacipng a2 noen-discrimpinataey
wlternalive 1o the preseol bar with ils nepotive dispoeote smpact i nao-majarity
sluclenls, this increasing drvecsity. ot alsn malong legal educabirn—wichrat a
deranting and vien disalding barmer at ics eod —oinze sdirncdive 10 nop-magarizy
sludels,

436 Tlee weed Fov oo lzang serviees 1 clearly nat being med by Lhe Lange limos,
ger Liregr Winles, Logal Forrny Cafragr Bueek or Free Sersines for Poor. MUY, Tiska.
AL 17,0000 a0 1, bor S8 i1 weer [Rely 0 b, Ag ].H.l.la-|||.' toscitutions. likke the coarls.
Blsn seck pre bono aesEtanee, the sitvaten will only grow worme By topmng 4
ew restune, Tar fpplicanta. wcleding Lher posl admissken coownitioent. ok
PSARE necemacs prn bann sotvices with ounncal nwelibutionol cost.

E4T. The increakine rrtiosm o nor trscing cliore, ge¢ wupra onke 104 and
srevanpanying exl. and Lke growing appreriacion thnd there 15 a0 serms disjune.
teun Letween leaming and testing, see. wg.. Wepnere, spepro pote 15, undersenres
Lhe peed Lix think mere expunsively alwok what wr nre acioally dnng. ineheding
orlice aod weeding. whien we Lest. The Fard aod Matt Fayndations have funded
the work af Boswn Stucm und Luni Guinder io exploring the ecreeinten between
Al relaed Easl i afd racisl diseriam nitlion. der Bubalnick sanm nate 35, al
T-hE-43 & o 7-5.

8. Tlee chnicre: law schenl grndwntes waudd De givea gy o resull of 2 PEARE
raild matee the entire licpnsing svskem appear farer, thos bocalingg pahhie cnafi-
dizmee. 1o Few Mexica. fir expmple. &here dhe Supretie Cooel unplenented wan-
on1s Fpreccdices designed da prodes=icnaliae e adinissions proesn atid assoaen
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The 1280 Califorma experiment, claimed ar foremother of
the FSAEE, iz another relevant example, The expenment grew
put of research and proposals funded by the WCBE and the
state's own bar examiners, ®™® {t i3 possible that a zimilar coali-
tioh could be formed ko provide the drive behind a new approach
like the FSABE

Finally, the announcement by LEAC of the creation of a re-
search fund of 510 million=" creates a possible source of fund-
ing L3AC has long been deeply committed to diversity, and in
the past has committed subhstantal rezourees, incheding lunds
tor the L5AC Bar Study. ™! Ope of the gvowed purposes of the
new regrarch fund i3 to educate law achools about the appropri-
ate waes of the LSAT.#¢ While the LSAC Bar Soudy and other
studies have demonztrated correlations between LEAT scores,
law gchonl performance (measured by grades) and bar pas-
sage,® thare has begn no way to =eparate oat, or petount for,
bazic lawvering competence. A FSAHRE pilot wonld necessarily
geperate queations about what we mean by minimal compe-
tence to practice law, and how we measore (0. A3 such, it
could provide an important new fens for examination of the
[SAT and itz legitimate uges,“3

XI¥, Strategies For Creeating @ FSAEBE

Az we have zeen ahove, the PIABE is a feazible alternative
practice to the exating bar exam, which would meet employers’
har exsminers needs. From an analvais premised in Title VII

fidrpess tn nll endidates,” “upgrading’ . . . the bar goominacien process had a
positive wffeet Jand added| tn che: cnbanced precrpiwn o7 Momess and integmicy . . .
S Aughns sanee nate A7, ac 430 & n 104

39 S Cnrrinsa. seare poake d4d

4] FRick Haggerty, LSAC Qaeonets FI0 Wiilion o Fledn Sedisods: Booigiee Sl
mEzeink Prodenies, Tae L Ismresn soeseser, e 20, 2001

M1 See sepnt ol VI

lidd Yee Elnggecty, supre nobe gG40

43 Sen LSAL Shedy, supra nods 4.

4. 1.5AC bas alevady demonsirpwed jos intrrest n che quastien of what cone
Aitires sweees as a lawyer by fonding 5 study coprencly nnde rapy at rhe Univee.
fily alOnlitnmia nt Berceley Law Schonl See Bhislis & Fadeck . suprn nate 4092

5. 1 exclude here e use H LIAT smores in 75 Aenes ang Weorla Repue,
e perhops the mnst poweefo veri fer af Ltheae goares. LEAT ysell has always
discauragad this "mis” ose of its seores, and nas ceaperated with the OS5 and Low
desans in thesr dilempl Lo cownker the ffTecd of L'S Mews and World Keaopr in
applicacion decision making.
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lewr, the cxigting bar examingtion |5 highly questionable m
terms of 1ty job relatedness end validation, and wnquestioned in
its discriminatory ympact. From a practical, a3 opposed te 2 le-
gal, standmrnt then, the questions are: Hew do we el there
irom here? What strategies do we peed to pursue to make a
PSAKE a reality?

a' Research

One strategy 13 to create & research agenda which will sup-
port the argunments for a BSABE, help stroctare a pilot, and cre-
ate A desipm for meaningful evaluation, That atratesgyr coald
hagmin with 2 questinn like: Why do we helieve that lawyers who
have taken the har are hetter at practicing law than those who
have not? IMthey are not, then, st least for graduates of ABA-
accredited lew schonls, there 15 nn Juatification for the bar at all.
Fortunately, there are large cohorts of lawyers in both calego-
nies™ ldentifying such lawyers would prrmit those with di-
ploma privilege or veterans exemptions to e compared with
those whe heve sntered the profession by the more traditional
routo of bur paraage. This mapht resalve tho othereise onlested
premise that the ber exam somehww “weepds™ out bad lawvens
and ensures minimum compebence Lo practice low. ITihose whe
never btk 1he bar proved every bil a5 competent, Lhe oecezsily
Tor retlunking the bar examination repiroe would be obvicus
and, perhaps, even neccapable. U the regulls ware iaobe oeo-
biguous, we might be npelled to deal ruoce cereatively with che
ambiguity.

Comparisan s & parucularly interesting aspect of (e e
gsearch agenda, because the larger question iz “comparison of
what to what¥ How do we hegin ta divide lawyors, for this puar-
pose, into thoze who arve competant and those who are not, 9o asg
to compare those who pasacd the bar exam the first time, with
those whe did not? There are at least two easily quantifiable
gvents which would seem L relate to competence or, mars #oou-
rately, lack of competence, 1o 8 mdest way disciplinary actinns
and malpractice cases M7 The two cohorts of lawyers, har takers

8443, Bre supra nedes B & 507 15 and acrompanying iext (diseissing diploma
poivel=pe mafd weoorans cxempiion lewyversi.

847, Tbevigusly thers i a need lor subtlely and caulon in vsng Lhess indica-
bors, as well as o special difliculiy pesed by conlidenliality eestraods in descipli-
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and thoae who were otherwise admitted, conld be compared on
loth of these sceles; ik would be surprising to see if there was &
subzlantial difference between them 5%

The larger question, which oaght te engage those in legal
education responsible far training the profeszion and those in
the har regime responsible for admitting them, 1= what values
we believe tawvers bnng to seoiety and Lo their chents, and bow
we can measare them. Tssues here could include peer evalua-
tinn and reputation, chent salisfaction, and overal]l contihuotion
tn the effective resolution of dispuotes, pablic And private, wathin
gocigty. Some notion of contmbution to inereasing access tn pus-
tice for atl segments of the population®™? might alsn find ita way
into the measurement.*** Theae are clearly not easy things to

nary mnses. Filing o complaint with n disciplinnry aothadcy moy refieel os much
nn the individual whre filkes—who may be mativatesd hy maoy fctacs, socloding
sinhippinesys wilh i Ewir bt unlfavorible nuicnme—as on tee alleged sncrmpelrnce
rf the respandent. Carcful onolysis of choeges nod resulis, extremely difficult b
rperationn lize, wnild be eequoiond of disciplinnry compleinls wemme otilized as &
standdn Inr incompelence, This s becowse w “ne Moding” does nod necessarnily en-
sure thod the cespnind=nt’s practice was competent, but might wpstead ceflect prosl
nr poaceiural prohlems. Similarly, in the cicee af malpractice sclinny. impenper
mateves wuuld need bo be silled Jreo actiunable believor, snd resolly aoalyzed ooy
wiy more ouanced Lhan ssmply whelher the pluinloT prevailed  There is wnolher
ceasin far cautinn, In ey experence pn Lhe b, e lpraciioe cuwslerclaiiog
wers roobioely inlerposed in aclions Le vollecl alborers” Bees lur not abwayvs leyici-
mate ceasuns. Althduph leokoy at disciplinery wnd nal praclocs el wooli be 3
very crude Lwod, i1 @y be one ar the lew available for making conupersons,

B8d8, The Mew Tork Uar Examiners huve eschewed e velwe of o companisun
in mewsuce of comaelewr Jor incompelence?, bused va Lhess facducs, bul bhave of-
fered o alternulive ideas, Hegor! ang Nooemmendiative, sugro aole LH- al 115
Witile | agree thal malprechice and deciplinacy complainly are a weab neasure,
Lhey muy b= mere ismportand Lo the poblic, whase confidence iz mpdna led. Chan Lo
Cigures secial suienlisls desigwing a study, or even Do eoan Loy eers, More signdi-
val, hewever, dee Lacli of threwing wp une's arow aod claumng “it cao' be duge?
EU BT TET TR Th gk T HRS wlien Lhose weplaing cegveazilbnl by gre ltae wln are ececl-
ine barriers Lo eobr? waged on enloeely wslested fand. acsording 1@ Cleecs, oobes-
gl prenizas,

B9, & sludy of MuckupEen Law Schicol pradusies defimed suctiey a= 8 oeasord
of the Law Sclaels wwgaion, mcleding career salisfacten, inansal carnmg after
mraduatse, and contiabobaen Ly soviely, See Leanpert £ al  oppra oole 100 al 433
For au arfumenl Lhar thug cin lelbealion fo gocasly 2l ld be an important conzide e
BLION. a2 Curcar sapra o 14, 8l 380 nn 7 E-T3.

ER) 11 dy s ccdoeadencs tlat oy clinees Tor deze pabing 1he assevamenl of Law-
yer tmiopelance incGrporale, o barpe parl, teugh differeat b elatoon, e Mac-
Crate “valuer which Fabert blasCrane duinae(f hes gaid are the most sopentant
pant of thay cponymouas Reporl, [nteroew with Robeet MacGrat:, Charperaen of
the Armerian Bar Agszociabion Seclon of Lepal Edueation aad Adiigawns oo the
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guantify, but dithiculty in domng a0 makes them oo less impor-
tant. Comparing cehorts of barcexamioed end nonebac-ex-
amined lawyers might usefully employ thoae same technigues
in measuring the walee of the legal cdueation which our law
geliools provide to their graduatoz 59

An additienal regearch agends ruight focus ob & provionzly
untosted and unrelined argument opainzt the oxisting bar
axam. Basod on existing evideaes, it s busically woeentroverted
that the bar fxam has a disparate impact oo non-mejonty tak-
B, but there is virwally nocormesponding data sbout evonemis
statne. 2 Althoggh there is some anecdotal infirmation, oo one
has thoroughly explored the effect of poverty—or relative pov-
arty—on bar aueccgs, The LSAC Bar Study considerad the SES
of bar takers 5 but not their more contextualized econemic ait-
warions at the tme of bar administration, ™ 1f we were to fogus
on actual economic position, a number of guestions woold
amerge. For example, does it make a difference to bar passaje
rales that applicants have other oblipations, inchudiog working
fur income, dunog the time they study for the bar® Does the
ahility to pay for review courses create m greater likelihood nf
sUCccess, H& pppoRed o prospects for those whn cannot afford

EBSnr Tk Farcs no Law Srheals and the Pralession Bnrrewing the Ceope. Xew Yark,
S oflew. 2, EN010.

651, Cumier noles of Ue Lenpesl el &l =tudy thiar, )L nedetioes «lal i
ey Fa be Lruly "r.|l.|-l.|.||l'|-r.-1.l' buzeml v thie wieh ome s 2y 9 lawyer racler on as
a lae studenl. Ioulewliles e geed oo conaecl our vees ol gqualilica toas gl e
adwegswon o law gebienr] lape witl compelenes giber fradoalion.” Cenfosenarmive
Ak shpka nole BAY g1 5T

RER2. Wr dr hnew | Rowevar, thitl best scores and somparnhle mrasares af 'lornl
nptitude” = trnd on enTTelake with pareninl inceme ie | weth 1he apphennk’s socin-
vciamic sLilus andd weallth ™ OoeformciiF Acfiod e nebs B Al ATE & a2
Lawrenoe, supra oobe 518, nt 945 SRS earrelates with 15AT senres and Ins =rhinel
prrfarmunoe. See fise of che Tratwrary, sepos nokbe 250,

BEd SES, as wraditionally oeezsured. does ot accurately describe the eco-
e sLEaticn ol pea-cngaurily subpeets Teea s i oly naeagures oo, @nd ool
cagatad aecumialation. whers, fir 4 vadieby OF PEauons, Atu naurity perans Tag BEr
belind megonty wlites, See Hre wf e Teaforrrcr, sopre saee 251, ar 1894,

B, The LSAC stiady lnked at fumily inonme ac cdhe Lime students hegan law
sthaal. hew much chey worked dunng thesr undergraduate educatinns, and how
much pank wurk 1they rscimnted they waold oeed toeoda o L scheul. nal Lheir paen
lege] b clelin, wast living. or inenme wl graduation. See LSAC Steov. Swom nede
14, uL 6748,
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auch courses?™i Docs working an extra job or an extra shift to
pay lor the roview course negatively impact the spplicant's
chunces™6 Regsrdless of the inality to make succeasful legal
arpumentz bazed on the poaaibility that cthe bar exam discrimi-
nates against those o meager means, in order o besin to rem-
pdy  economically-based disadvantages and to seek  out
selutiohs 57 peseoarch (o answer guch questions: is long overdue.

A different research wpendu anses aut of the hypothesis,
bazed on Claude Bteele's work, Lhal nen-majority students will
ot suffer the negative conspgnences of ctereotype anxisty af
they are evaloated in a real-life practice vetting %% Even before
a PSABE, we might identity a numcrically significant cohort of
non-maperity graduates workiog for large emplovers hke Legal
&id and District Abtorneys' nfficess? where periodic evaluations
are routinely made. Assuming permissim and coofidentiality,
we enuld lnok at how gradostes” evaluations correlated with bar
pagzaage. Ifthers weore sipnificant dispanty,"™ ar it poor evalna-
tions were dictributed oqually amunpg those who paused and
thoae who foiled, b mupht be possible to make much stronger

63, See supra noce 551 Wong. supec note 380, ok 231 32 (writing wboul Lhe
[ SAT, nating thut hephee SES sludenis con Loy LhoiT way b higher scores. suace il
ix abnutl teat-luking skills, whicho can ke Lapght in =xpensive prep courcaes,

b Pinfacanr Paula Lusthadey condweted an nformal wnpoblished stwdy o
rhie Ll niversity of Bepice fiemn whieh zhe conehsded ched praduanes’ Anaoewnl and
Faciiue | chui@atians ot sl nega livaly on cheir ablicy Lo pass the br. See Laurcig,
anpe finke 14| ac 291 & n.1a%.

837, ALTLE Y. we have ollen surnuizel Lhisl pipang lor O bar rev e £o0rAe
iwe wlready aller the MBE prepacetion course for freel awd cupplying cluldeare
and similur substilutes for wur graduates' famlisl work wed coouruly reapons-
Lilities woauld ke 1e mest effective slretegy fuc reising bar pac= eatea, Cue swn
lack af cesvwrces Jus, huwever, aoele Uvis Joppotbemsia imposgible L wesl,

GiE. See dismizsajnn zepien Pact XTEHJIZ S Canli raacnse Acotiar, aupm note 3803,
a5 “[HIiph stakees wasting diear nab tepredince the [Achilitnting] challenges
wathin the [rpal Life] anvirnmenc sncwhich mimnrity lasowers funcdion aad da Goe”
I+ ac 54

839, Tlee woidld requore regorlng from eaplagecs whbo loee atultipls gracda.
ares eatl wear, [k Mear Yook, bk defenders’ and prasecauors’ officez hiee subacan-
ial nwaslery ol nus-izajority gredosles who could b= cuowpared witly wach obher,
Bath offires pederally oler goud supervision and evaluation of wew ktes  1F 8e
decmng Wil ile ¥, there are large broes Uhar bare substenlial ouwnkers of aoo-enejor-
ity aludenla, they wpuld alee prevode & veelul crnpadeon, They %ey is be have the
gatne evalyalors iy soular evaluations o1 o dweningful geou e of new hires.

AED. The mpre genduales with beagh eenlbntions whn de nat pass e Lo, Lae
grealer Lhe support e the hypribesis that it s cxam-tbsking, not com pelence, that
15 being dispropeordiennicly measurcd for noo-majnrizy stedeods.
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aszumptions about the exomination’s role in creating false
negatives or false posilives 661

It might be possible to do morve sophisticated har-related re-
zearch which takes as itz starting point the work Jay Rosner
has done on the SAT exant.'™ His research demonstrates that
SAT questions are pre-teated, including for race. and that the
guestions which wltimalely appear on the SAT are dramati-
callv—and disturbingly—weighted towarda those on which
whites perform hetver than non-majority 2tudents. Whale Ros-
ner's primary interest is whethor this same pattern holds true
for the L5AT, making it, a3 he descmbes the SAT, o "race cho-
sen” exam, we might want to ask the aame queations about the
bar, particularly the MBE, where gquestions are repeated (koo
exam t¢exam, Iknow of na literacare on exactly how bar exam
questionz are pre-teated®™? gr whother there is ragial data#
but insofar as Hogner's inquiry gocz to the construction of the
teat, rather than aceking to find caussl explanations for per-
tormance, thia ¢onld be an important area of rezearch

There 15 also a variety of researclh which could e done in
anticipation of & pilot. This mipght ioclude survevs of empleyers
tu ascertain whether Lhe mewns by whoch procpeclive emiplovees

EE1. Hee discusymn srper ooles 45534 and qeeion paaeeing Lext

ff2. Crral presentation, High-Stekes Toskeng, Suciely ol Smercin Law Trock
ers Cloaference: 'Teaching. Teaving 2nd the Lalitics of Legul Education in che ek
Loy, ke, 2L, 2060 Sve alze William 42, Eadiler ¥ lw Rosner. Mow the 5471
“Ureares Bwl in Avcdaesds™ An Edveanorazl ared Lagal Anclpses " Nvaerary
Imgact, 43 Haron Ciode L. BRy. 181 2200 Joy Boasaer. D:apu:n:rr: tvteamea Hr
thesiga: Pacerscly Admeessiors T, 12 L Haza [LJ0 277 020407

51 Arenrding Lo U= NUBE:

ALl tkems pn Lhe MBE are mewvirwed Inr putential bias. Men nnd women
soerve an garh Drafuing Committes, ooc members of ethnic minarity groops
asmiRk in tha preparation and review oF skemy at bedh the Lienfting Cammit-
tee Tevel nnd al Lthe level of MHE Cummitiee gaed Stace Beocd review. The
Maziannl Canderencs u?f Bar Exominers is conmotied do diverse representa-
tian en allity Dealling and Mulicy Commitbeey.

MaTenmas, Conveiesase o Bar Bxesssie, Mylbs und Facts ohral 1he MEE. ar
itk pofwwea nehes argy el s mbe'myt by hem lase vasiled Moy LA 2058 This doses
nnc, howevrr, :Iirel:l:l_',' adcdress Resner's iasuea,

LA Hearawsn the vase majarity af siates da oot colleet bar dnln By reess, ik as
wnlibkely that rhe siomoe ci ricn msnees desribed by Rosoer rxwst far the bar exim,
ithirre wauld b no way to hoow the race of thase wha answered paricular ques
lians marreetly or imcacrectly. M and when sweh data s calleeted, st peoald be impor.
inmt b pscertnine whal il wny, mrial difBerecces indiqdoal guaestions mizbil

proampe.
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were admitted (e, by the PSABE, or the existing bar exam!
would matter to them in hinng, retention or promotion. Law
studencs could be swrveyed to detevrune how many of them
might elect a PSABE il it were offered, Consumers of legal aer-
viees could be questioned as to whether they knew—or cared —
how many times theie lawyer hiad taken the har, or whether
they would have differing views of. ar coneerne ahowt, compe-
tence depending on how a lawyer was admitted. Courta where &
PSAEE might be sitnated would have ta be carefully studied to
determine whether placement there wouid permit applicants to
porform—and be evalnated on—the full range of MacCrace
skills. There wonld need to be detailed and infrrmed projec-
tiens of how ta expand the PSABRE if the pilot wers suecesatul,
The project of moving the PSABE forward requires the engage-
ment of law teachers, social scientists and other allies in these
and other inguiries which constitute a8 vseful and, in some in-
stances. necessary research agenda.

b An Allernofive Minimum Tegt

Brecause of the profession's historic confidence in the bar
eainn sooe Rind of written teat mighe atill, as a political mat-
ter, be nevessary, One podaibilicy, proposed by the Bar Commit-
teez' Beport, is te require those electing an alternative
expericntially-baged bar to take both the MPRE*® and a writ-
tenn tost similar to the MPT, hut withoue the latter's time
condtraints o

There i3 another possibility. This woold require thinking
about the kinds of things we want lawyers tn actually “lmwe,”
in the zenze of having that information in their munds at all
tirmes. What, if anything, chouid sll lawyvers have to memonize?
CHowipualy this egannot be the entire body of substantive law;
there would be no eoom left for applicatvon nt analysis. There

665, 1 bawe taken na pemiica 43 o whether e MPHE. which = wacmally
Laken while applicants are sull o Jaw sclanol. shoadd codinoe L be required . al-
thaogh [ do oot believe Lthat it actually testa pl'lilfuﬂulunal nsr.mu‘il‘.ll.hl.:.'. or the
Munrate: skill of cesplving, as cpgersed, o a @eey honeed ol nea-cwlesiualized
wuy. Ly recognizing etbical dilsinmas,  See MacCrale Beport, aaprz nule 1, al 140

GEH. Ean Comrarciee HeidiT salo wate %ot 16, Lengtheoing Uwe Lore for
Ll wrilled bessl iy inlended to decaease tha operdlan ul slereolype Lceal Lur won-
maiurily wkers, W the extend toel o operatea by Jecregsog efliciency. See sppec
mles 264 65 and accampunying tedt
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are, however, thingz that lawsyers onght to knnw without luok-
ing them up, where failure te koow, or to subsequently look it
up can be dizgastrous. Among these, I would include common
statutes of limitations, Gling deadlines, and similar limilations
in admimistrative proceedings, bagic ethical rales and rules of
professiongl responsibility, Just oz we test such timple but im-
portant facta on exams for drivers” licenses (for cwwmple, how
meny car lengths should be between cars at given speeds, or
how often you have to cenew your licenss) 557 a similar short
test might be apprupriate. As a precondition, however, we
wiuld need to think and agree sbout what iz really impertand to
have on such a test, what most be memorized, and most impor-
tant, whether it iz noocszary to be a competent and edhical
lawryer,

) The Need for o Pilot Prafect

My proposzal is aot intended to replace the traditional baz
exam overnight, if at all. As I have noted chroughour this arti-
cle, the PSARBE should initially be proposed a3 a pilot project. &
pilot i3 important for a nomber of reasons. First, training, cval.
uatimg and credentialing & relatively small number of law grad-
uates ig eagier than flosding the courts with unpre pared helpers
whn wonld need supervizion and cvaluation from wntrained
eourt peraonnel. Tt i3 impartant that the project work, and a
carelfully deswmned amal] pilat has a far preater chance of aue-
eess. (e, bwo or three rereptive oourts, with receptive admin-
ictrators  and pereonne]l  could, with geod traming  end
preparation, generate resultz whith would be sufficiently at-
tractive tn qother courts to garner aystem-wide support.

Tt also seems likely that a small pilot would be more palat-
abie ti bar examiner: and their constitpencies. Tt is important
10 reiterate thal the bar examiners are, and have been, nperat-
ing in pood faith, wndowbiedly doing the best ther can within
the constraints of the Gme and money they are allocated. Ar
bar examiners in New York have said, while it would be optimal
10 do real performance based svaluation with videotsping, coi-
tique, open 1l questions, o, this 15 simply mpassible {oc the

BET. MEW YORK STaTE DEP'T aoF Moavh Yeme-nees TarruseT OFFICE, Lriver's
Maowal, chy, 1, 5. vrerdrdde ar billp dwew, pyd e state.ny o asdmanoal e visibed
Beinc, 16 BRI
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10,000 or more law praduates Lhey must cvaluate each year R
Limiting an initial pilot in New York 1o a few hundred students
wauld ot devalue e inappropoately challunge what bar exam-
iners do, bot would test an allernative nol preseally available
orn the mass scale on which thay work. As a politieal mstter, it
i also more likaly that an integrated bar, an Institute on Pro-
lossionalizt, or sume other proctigicus logal organization would
support a pllotss? which eould e cocefully ovaluated than it is to
eflect wholesale chenge in the way in which Juwyers hove heaq
admitted for most of (he last century. A, as Sturm and
Cuitiet point ouk, "[t]o e workable, steateaes [like the FEABE]
may neasd (o be implemented on an experimental basie to pain
insight inte their actoal efoet, not just their predicted effoct,
and to fac-une them over time, "5

Finally, almost oo obvious b mention, (here are amery-
hle izsues, both large and small, which woeald have ta be identi-
fied, resoatched 57t ponsidersd and decided in the cource of
actaally desigrung a pilot and subsequemly evaluating its ro-
gults, Tt iz not surprizing that more than one hundred profes-
gipnals from diverse disciplines worked to creare and evaluate
the 1980 California Experiment. Many arcas of social science,
testing and other expertize, all beyond my limited copacity, will
he required. Omly s well thought-out design con appropriately
t=st the hypotheses hehind the PSABE, and create a feasible
mpdel for veplication and expansion, And, as with all idess for
change, the results will undoubtedly look far different from
what was originally envisioned.

GRAB, Htnirmenls made ol meslaog of the N TSMA Commiltee on Tagal Fduocas
Lo wnd Admission tr the Bor with members of che Mow Yok Seade Baged of Law
Examiners IFke. 24, 2WE2).

A¥E. This is prepiscly what the Gommilbees an Lagal Tdugazion and Admis-
siom tr Lthe Har af the twe mojor bor asanciotions in Mow York have alroady done.
Sep Bap Corsomree RssoRT, sepes orle &, ak |

0. Hiknwrm & Gioneer, scpro oote 22, ak 104,

571. Ax opne =mall bl lluslraloee cxnmple, suggrsted by Suson Blurm, in
plaoning the soperasory and evéluative rpes Bral odpes might play in Lhe
I*SAEE it wonld he ymTariant to analyz jek pillbems o creaws centives T pars
Licipatinn and ih maximine accounlubdlity.

1570



R HACE LAaw HEVIEW Vol 23343
d) Allies

Alliex are eritical in any straegy for signilicant change.
Potential alles exist in a number of important instilutgngl zei-
tings, incloding the organized bar, legal edueation, and the
court system. Within the organized har, and particolarly erit-
cal state bar sssociations, suppoert should come on ak least ape of
twro grounds. Many memhbers of the precticing bar are con-
cerned abont the lack of lawrering akills possessed by gradu-
ates. This is 2 phenomenon which surfaces every twenty or 50
years in har as3sociation reporta and pleas that legal education,
in itsa most recent form, “Mac rate” the corriculaom. Bar lead-
ers with these concerns should be major allies for testing an ex-
penentially bazed, profeasionally wvalwdated cerbfication of
lewyering skills prior to edmussien, 1o eddition, the nrganized
hatr haz spoken out atrengly and repeatedly about its coneerns
for the necessity of increasing diversity. This oft-statad pogivinn
should be used o guppnrt. A pilot to test andfor amelorate
caures of the negative, disparate impact of the exieting bar ex-
armunation on non-magerity studonts.

Legsal education may. paradoxically, be a tnugher nut o
crack, but there are allies within academia. SALT and itg mem-
bers are an obvious base because of the commument nf the or-
gamzation to examning and warkwnp creatively aroond (mgues
of divgrzity and the bar examinatinn. The interconnections bo-
tween SALT and the AALS, and the demonstrated commitment
of the AALS™ b the same issues which shouwld enpape bar lead-
ers auggest that ASTS itselt wiuld be an spormously valuable
allr in creating a piuat program. Thece may wall be praoeipled
andfor sell-protective resictance oo the part of aoane traditishal
law achon] teachers, but bl small numbur of pacticipants 0 a
pilet PEABE shovld allay their lears. Certuinly a pilol will have
little effect no Lheir lives. seholarship and eaching responsilyili-
ties; &n anticipalory essessnend of how muoy stodents might
gloet o FRABE. if it were frocly available, would probably do the

G712, Faor example. AALE avcreditacior standards requier member scheals Lo
Aamnnsrrabe cemmitment o divers ity 10 hirng el admissinn:. AALS s wn aclivs
peirticnpdint of clie AARSAGATISAL Juinl Cwpmitles an cisl Deverzity aod lhax
A Inrge: nnd aetive Yertian om i nurity Sroups.
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game.f"* The art of compremise 15 not to e underestimated.
this eoncesaion to skills teachers and ather faculty who value
lawyering akills is one which might. he obtsined by principled
conversatinng among colleagnes m legal education.

Foundationa are alzo ymportanc allies, both for the eritical
funding they might supply and fur the legitimacy a pilot aasoei-
ated with them wonld possess. Delivering the resonrees to do a
pilet project makes it much more hkely to bappen. The prestige
of a Cermegie, Ford or Hockefellert™ Foundations support
should help convert the skeptical, and enhance professicnal and
public eeceptance. Foundations have alsn become increasingly
shilled at evaluating the projects they fund and may have wech-
nical®™* as well a3 Anapecial resources to ensure that a PSAEE
piler will be thoronghly and properly svaluated,

Finally, the suppott of the conrt svstem is eritical, Meam-
bera of the highest state court, responsible for supervising the
bar examiners in most states, need to be convinesd of the value
af & pilet wathent unduly threatening thewr long-term eommit-
ment to the axietingr bar exam. Stodies and reports (rom court
administration on diveraity and the need for professional shills
and values can provde fertile ground for persussion = In
staters wille ambitiouws pro bano programs, the visien of trained
and supwrvised free help tr scoemplish the many veloable pro-
prams which have been eovisioned buol proveded with made-
quate resources may be persuacsive. In New York, lor example,
it 1z elenar that the eourt system neods “bodies™ bo fulBl ite amba-
tiows plun: and juztice mitiatives; cabls lor pro booo services
from lurge law firmse and law schoels bave oot produced any-

G674, A vaelul warp. which does A eecesaarily mue ko the level ol reseanch,
weighil oclude an oy of slodents a1 <evecal cepeesentalve sclculs While the
benelive ol eddatoas] raaang showld albrce oy, wad jooell alge, 0 o, resoll
i encowrageneol by eioployers. the subseguent pre booo requirese et aogle sub-
arasclialfy elermeaae Lherd aommb2ers.

G674, These Lhree foubdadiuny isted in wlplulelical vrderl ave partadlar
public recopivion, il tere are many, many cihery. vamumdtled Le =umilar gieiy
and wills bestorey of efeative und path-breaking furling which would e 2gually
valuable o enpoge.

675, Fuwwla livny ey bave ceseacchers on stadll or owy beve g greop ol re-
svarilvrs wilh whein thel Tove worked soceesslully who could plan s siecutn
evaluation wed Lallow-up a0 auy pilol prigest.

67t See JUBM Kepoid, duprn nole 130, Many ataves bave 2stablizhed Comns-
wiacy ki Tashlerces oo Gender wnd Hacal Pivecsily.
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wharg near suffieient help®? The need [or, and ability to cre-
atwely and eflectively vse trained law graduates i3 something
which can be wremed, but which is best demonstrated and actu-
alized by an effevtrve pilot, This leads to che laat gronp of pro-
spective allies.

When we think of the cours, we muozt alzo, where applica-
ble, inchude the unions to which court emplovees belong, and by
whaom they are represented. Union leaders—and rank and file
membera—must be persuaded that a potential wave of PSABE
applicants descending on the courts will not threaten jobss™ or
impoge unwantad, and unbargained-for obligactions on cxisting
coutt parsonnel ¥4 Iostaad, training in supatvision and evaloa-
tign that wiruld be pven aclected court personncl should be
presented thrughtfully as a model of skills enhancement. In ad-
dition, with the sssistance of PSABE applicantz. employess
might. Axperienee &t least zome decreasze in the time expended
in thew duties. In my experience, court parsonnel-—and their
unicos—have genuine coneern for the justice funetion of the ju-
dicial syrtem, as well a3z the more treditional labor-manage-
ment issue of increased statua through  training,.  With
appropriate and respecliul commuomcation. the onions should
prove alhies, not adversaries, in the effnrt tn some day establish
o PHART ~1

BIT Mu stale la= vel sdupted mundulery pre bono, and fow cven have
otdndalory repacling syslecns. Whelber ue nat saandalery pro beno o o gend ching.
witlout il, and wiven the erormoos nomber of needs which pro boon service oo
Cualfall isw WMy Eiven yucizdiction, Lhe courte wee unlibely 4o benefil from the gCncrus-
Iy end professicnali=en o mebere ol the Bar wn 1then peczoral decixiors abao
wliere Lo zpend Aoa-badlalde wora,

£13 Suaee PSABRE applicacta would lanaes b= azed 149 arall peo bons ioelea-
tives whicly woold slherwise mar exist. or bz severely moled. and since Cwir pheo-
ence would Teoriowe Jumeed, the TSATE clhuuld aon e peen e creating o aencus
thresr

479 ] cwe thia sbzercaton 1o Jesh Pruzaansly

T Qo @ perienie, MRy oooskh petaeandel, 0 Aanbstancial oweber ol wihom
Aie nersans of calar, azpaee booand cltinpely albend Taw sehoal . cflen o par-Lime
programs  The potential appemeoneey 19 £stablish their competene 10 practice (B
by perfarmandee in o Fvsiem with which are alicndy inmilanr and successfal croald
preveds an additianal base fare their suppart of & PAAERF.
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KV, The Special Casc lor Mow York

Thus far, this article has congidered criticismes of Lhe bar
examt a3 it i administered cvervwhere in the United States,
and has proposed an alternative bar exarn which eould be em-
ploved in any jurisdiction. ™ There i howorer o special argu-
ment for adoaption of the PSABEE in New Yok,

In 1992, reaponding o part to the critical BEeport by the As.
apciation nf the Rar of the City of New York®2 and the Report of
the MNew York State Judicial Commizsion ot RTinorities 8 the
Meswe York Court of Appeals commissioned o study of the Mew
York bar exammation. The study, cotitled an "Evaluation,™
was conducted by an “evaluation team"s® of paychometricians
and testing profeasionals. By intention, it was confined to the
Mesw Work portion of the exam, was to be "thorough and wide.
rangng,” and wasg to be “entirely independent.”s |1 covered o
numhber of areas ™ of which three, the sections on content va-
lidity, constroct validity and racefethnicity, and gender and bar
examination performance are particularly relevant to the
FSARE propoaet. Trs findings in each area fully support the

&1 The isew Yark City Civil Ceur hies been uzed a5 & medel here and elze-
whree in proposaty for n PEARE. See, v g Glen, sapra ninte 47 Bap Coormreree
Eepomr, gupra nta 5. Howaver, ihe madel iz snlended 10 e trenzlarable booather
raurts a0 Mhee jurisduwetions.

BR2. ABCUMNY Har Kegord, supra nvie 9.

523 JCM Regund, vnpra e L34

ER4. The tenm cansisled nf Predescacs [asan Blillocan, Geeoell LDniversity,
Wilham A, Mebrens, Mickigono Stale University, and Faul R Sockett, Universicy
nt Minocsata, each of whnm had ntharesd o miambar af Bapks, seaees af arbeles,
been elewted ndlicers ol ponfessicnal ergamizilinons and edilsd ane o mors prodis -
siondl jaurnols. WJJedge Richard Himans was linisen to the Cooct of Appeals. il
ran stwdy. seane oote T.oapp. 11

£45, Millan slody, sopra pone 7. al 3-L

£, Sicher neens included pecommodntions Tfor applitants with izabilitics,
teal sernridy, prading, test relinhility, score vaporis, and appenls. (ee final sub.
juci, the passing srarn, @5 bighly relaeant ke the aogning drbnte abautl raesing har
passEing sones. See saant nnrcs 1626 and pecnmpanyvng oexl. SumiZicantly, the
Evalontion (which, like the maer recsent Eleip stodies riced io suppnrt nf o pea
Fosnl sonre aneerasn tilized ceper panels thoR stnndaed setting eseccse! roccm-
nended C'that the passing snne of Fa e retaned for the present. IF Lhe Bar
Examinatinn ewvnlvres 1o n natinenbly diffeeent character, 1the Board maght <answder
H slandard.setting sLady Lhat is mare exiansive chan the ann descrabel her” Mdill-
men study, supra nete 7, nf -5 Thete has bean n such “substantial change in
iLhe characker of the bar cxnm sioee 19800
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propaaal to design and pilot 2 PSABE as does its conclusion and
recommendations.

al  Cantent Validirp®?

This section posed deveral questions including, “What arsas
of law do experienced lawyera think should be tested, and with
what emyphagis” What, hegides knowledge of law, appears to be
tosted on the axamination? What other compotoneics zhould be
tezted?™ The Court of Appeals appointed two panels of 2ix law-
wors cach, one representing upstate and one the New York bMer-
ropolitan Ares % who cvaluatid the existing bar examination
{Mew York essayz and MNew York multiple choice questions) for
substantive subject imatter coverage and lor skille tested. As Lo
the latter, the teany and the panels distinguished belween 2kitls
necezsary to e a cormpedent lawser, and those nocessary to be o
surcessfid [awyer, determining that eoly the former were approo-
priate to the bar cxaminations stated purposc of protecting the
public  Skills necezzary for competent practice were defined asz
those whose absence wonld be apr to harm a client.

Breeognizing also that Ui ondy o limited number of skills cun
b tested, those Lhat are proorequisite W important skills de-
serve preference, ™ e skills caced most important by panel-
ists wore, in thiz otder: legal analyzis and reasoning; legal
research: factoal investigation and analyziz, problem solving
and cpse planiing,; writton communication; personal qualities of
integrity. diligence, timeliness and sound ethical awarenesa;
lnowledge of ethical mandates, including when refusals are
necessily because of lack of time, knowledge or abilivy, inter-
peraomal £asks, such as interviewing, counseling Aand negnbiat-

#47 The Tvwlwdlum vees The cawcpnries 9f wilsduliwn shich are eocployed in
ERCR Ciadrlings  Sew auper nabes 25904 and aceempnnynng cext. Llnneend
validatinn asks whather " represcatntive sumpling Rl speciied job funclions ar
the wrdrerlbiog skills necassory ba peclarm Lhose funclioos™ gre Ieing besled  Nee
Mopers, sapre oede: 51, ar G235, As discossed below, the Evaluwidwn iderl:limd those
“skills™ and fwed wirtoally wooe ol thein tesied. Heoce. wader the weboical
neaning wl whe were, Iz har exam shoold be said 1 lack wuch aowtent walicily,

485, 'The writeria for appointment wan Lo Siogdud]e] as broad o spectrum ws
sesible ol sl limews of warving ages, years o praclice ol areaa of erazentraln
wli were pmpluved in puddic and private practice aad iffzrene se Nem: © Mill-
vt abwily, rapre nnos: 7, ak 8-11.

LEE LI
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ing; ¥ tnal advoeeasy, neal communieation and advoeacy in the
motion and appellata coptexts;, and law office management,
The knowledge elerents desmed important to competence
were: knowledge of some core bady of dectrinal and procedural
law,; and knnwledge of bagic concepts underlying the common
law and constitutinnal and statutory interpretation. 1o their
sasessment of prerequisite alulls, the panelists indicated that
factuz] invertigation, problem sohing snd case planning were
prerequisites for interpersonal tasks. but trigl advecacy and law
nffive management. were not, 50 the [ormer were to be preferred
mver the latter ™

Limiting the knowladge and =hkilla elements te the most ym-
partant, both for protecting against harm and A5 prerequinites
for other important skills, the panelista selected legal analyais
und reaspning, legal research, faetoal investigation aod anaty-
tis, problemn solving and case planning, knowledge of ethical
mandates, vt and personat qualities of mtepnity, diligence,
tirmehiness and sound wthicul swareness and the beo knowledge
arcas ¥ The Evafuativn neted that while *a stronp case can be
made Tor assessing [these seyven shkills and knowledpee bases|™
the skall “referencing behavioral dispositions, cannal be well gs-
gezsed in a traditional examination contexe ™8 Ag s pesult, it
coteluded chat "the test fotmmat und oo the peesenl Bar Exam-
ination can be advantageously cxpanded™ Decause “the test s
for from a perfoct zampling of all the important lawyering
skills, "

What is rignificant—even stunnmg—about the Evalua-
tinn'a treatment of, and recommendations about, content valid-
ity are how closely they parallel both criticisms of lacunae in the
existing har exam and the potential of the PSARE to test every
skill, including the “behavioral dispositions™" found most im-

. Mace that tae sepatate ManGrenle skalls | mounse g and wegntiation, s s
luinped trgedbker heer wAth ane nspenl oF nodhind BMarCrata =kill, Taot inmvastagatian,
i dnlerviewing. Sor MarCeale Report, sepee note 1. a0 L3S-TF%

3], Miliman sody, swara oote 7, at 3-14,

GHEE. e

B3 P

Haa. i Az 4. 14

33%. These characlenistics, wheth enme omly be poarly approzimetad on Aoy
wrillem test, arc pereisely whnt supervisars wonld ahearva ppd conld evaluacs duge-
iy A leo in tarlen weerk placamant
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portant 0 asgesament of competence as A lswrer in order to pro-
tect the public. Tt 33 also apparent how much more nuanced
they are than the skills allegedly teated oo the exiating bar
exam (i.e., “fact analyais” vs. “factual investigation and analy-
gis, problem golving and case planning™),

If we are fo take the extensive Evaluation commiasioned hy
the Court of Appeals seriously, the PSABE precisely meets the
recommendation or the "Concluding Commenta™ that “lijn the
longer term, we encourage expenmentation to svercome the lo-
piatical, eost and resting-technology impedimenta to increased
enntent validity. "™ The FRAHRE does just that.

b Crastruct Validingys

This section posed questions 3nch as “What dees the Bar
Examination measura? Iz it 3 measure of overall knnwledge
and legal regzoning? Or 13 it a measure of rore memnprization?
Cf skill dealing with multiple-choice item formata? (6 ahility ta
wiork quick]y? e

In examining the threa componenta of the har exam, the
MBE, New York essavs, and New York multiple-chnice ques-
tigns, the Evalugtion found “a very strong relationship among
the wnderlying characreriatics as being measured by the test
camponents.“#* That is, thay all three components “are mea-
enring A comman underlying characreriatic.™ That charaser-
istic a5 “generalized legal knnwledge and legal reasoning” mot
any of the gkills, nr even neceswarnily the knowledge bases
found important for lawver competrmge. Looking at one admin-
istration of the bar exam, and the varigus substantive areas
Essted, the Evaluation coneluded that while snme gquestivns pri-
murily tested memorization, and others tested more penerulized

figh. buhoan =tondy, sepra oode T, al 3-L0, 1R

9%, Lnder EELCIC Guidelines. s sapre nnwes Z039-G4, cunstrucl v lidatian
lauks Lo a relalionship between whet is lesled wnd seme trail like inlelligence,
reeded L pertiino the job,. “Cuostrust Cabudalion is difowle, of ool mepogaibly L
prove ard ceguires a presenlstion of sobslantisl empiccal dets ™ Sceler &
LR, sapra oole 261, al 154,

H9H. Mdlitan Stude. saprr oute 7.4 8-1.

SUE, A ar -3

TO0, £

01 1 owoold be dUTeult te cleswn chat aoy o Lee theee comnpanencs cest
“hapeeledie of hawa cooe ple uoderling the soaunon law and cometica ensl and
sledutory wlerpzelation © o st 14
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“regsoning, ™ memory and reasoning items tested the same
thing."

One psychometric concluaion that can be deawn fiom Lhis is
comforting: the test is valid becanse it is measuring what it says
it iz measuring, ™ and doing 20 consistently (relinbly). The next
Necessary step is. however, misaing; there is no “extensive cm-
mirical data” connecting that which is measured to the job of
competent lewyering. A common sense look, like the work done
by the content evaluation panels, stronely, il oot dizpositively,
guggesls that the “general legal resasoning” and memaorization
tested comstateantly and relably by the bar examination iz fae
frnm adequate to ronstitute competence. or to protect the
puhlig M4

The Evatuations findings about “sperdednesa™ are even
more important to conoeerms gbout the exasting bar which could
be remedied by the PEABE. The Evalvation fimt considered
whether the exam was “speeded,” Lo, requinng speed for aue-
ceys, und then whether such “speededness” was relevant i, or
unportant for, ceompelence as 8 lawyer. Apphicants generally
believe thal they oeed muece Lome, end that with more Lime they
would perform beller. Evidence abtaioed m Califiomia, cited in
the Evalualion, bears out the truth of these beliels, demanstrat-
g that "doulsling the bime alfewed for the MBE would produce
.0 muan change epguivalent to 30 New York commaon scale
peinls "7 Research on the essay porbion 1o Califormia prodoced

2. Hemember 1hol un the MBE there is ofen oo ‘nght” answer. just onan
sty wlich v least g, 'Ihiz may be goed LeA comstoackinn, nut it is ot oeces-
garily the way in whacl lawyees oeed i kpew oc Lo chink, Thul is, Lhere (v a righe
gazeer and voly une righl answer to many legal problems, ke the opplicable stal
ute o lismilaluins. 1o wany olher, meors complex sitvadions. there ane Gor more
am fvur peanible aogwers, see Bahls, sagro oeee @7, and the comueleal lawyer
gt draw un o naere complex skill set ko unalyze che situadon and then chart o
conFe ol aclame, s absereativn supparts Lie Evaluabon's Fnding of the imiqmor
G of Lhie abkill ol “faclwal ioves ligalwn analyas, proldem solviog and cese plooe
ning” us il iy necessacily emploved in londem wath “legal anolyvsis and reasoping.”
That 1z, 1he Latder ghall. by il i penerally nol enaagh be salee o elient's preblen,
wheel o geldwn, if ever, gregepled gy woune ar Lo patagTaph, Bel-foeed exercise,

TN Millnan stedy, supea wode T, @l Y-E,

TOd. Fex, or, Mueller, suast note A2, ac 211,

I Ses sapnr Part DR

WA Mallmin soudy, soprg nogs ¥opk 9.6 £ 11 citing ETEPHEN BOE, Tox
Ekreior or Tixer LisnTs, FIem Sealnscr s SQuEsTIoN FaOrMaT oH APPLIGAsT PRR
FURMAANE ol THE Darawienie Bag Bxawvaemnes (1901011 TRapan prepaped For tha
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similur resulte 7 While there 15 apparently no data on how an
inerease i b affects applicants by racial or ethnic eategaries,
this finding also gives very substantial aupport to a hypothesis
about incressing time based on Steele’s work, ™ and argues for
a lass-speended test—unlezz, that is, the “specdedness™ required
by the test is aleo required for competenee as o lawyer. Iniui.
trvely, this s fal=e, and the panels wtilized by the Evaluation
came bo thiz eonclusion, summarizing their findingz a3 “specd
in reading fact patverna, aelecting answers, and writing essay
responses |19] not the kind of speed necded w be a competent
lawyer.™™ A major characteristic which the bar cxam tests,
and for which there is good reason to believe digparate impact
nocure, ! a5 ant neceszary for competence and may. indeed, be
contramdicated. 111

o) Hare S Ethuinily, Cander and Bar Bxamfneiion
Ferformance

This seetiin of the Evalustion is important. kecau=se it but-
tresses the findings of disparats impact repnrted oatwenally by
the LEACT gnd the Mew York State Judicial Commismion oo
Minomilwes ' The Evaluation's study, albeit of only one admin-
istraticn of the bar exam, July 1382, 15 wrpuebly more compre-
hensive than Lhe latter, since it relied o questionnaires placed
on all applicants’ zoals at Lthe Joly adminisbration ssking abaout
gondor, racefethunicity, and whether Englizh was Lhe applicant’s

Comnutles of Bar Exaoiiners vl Lhe Slale of Culifornia ond the Kational Lanier
ence of Bar Exanviseral.
T bMallowan siudy. supra oele 7, al 5- 148
A Foe vwprn Pacl YL
PR allowenn slody, supes mone 7, gl BB, L an earher sclion, leokng prima-
rily el secoounsbalions Tor people warle dizakalites, e Eralualwo el U dsaoe of
aprededness Lo cohalruct valldateb, wrLking:
Irie pererally Beliowad <bal che defenss of whed canatrosty sheuld by pies-
sured on B WLansoTe Bxam shenld be bazsd on an apalyaes o Lthe taska on
whirh gy ind iwidionl mst be competent oot gndanger the publie YWe ars
iLanwara af any fornu desiumentacion thae spaaded neer ok a0 2eeeptial rep-
morra of 8 minimally cnmprdend adlamey.
iet. a1 5210 1priginal emphasis).
110, See sannz Fant VLR L) o discussing inefficarncy” reanlting flram seoreg-
1Rz lenr:
711, See rrepro Farl XLV jHE); Hohls, sepra mse BT, ot 16,
712, See LA Srwdy, supre nate 45, at 20
P18 See JUM Heporl, vuprr oole 154,
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native languaps. Accordingly, unlike the JCM study, it in.
cluded pgraduates from both in-state and owt-of state law
sechools. ™ The paszing results, however, were painfully =inu-
jar, and were reported ax Follow:

Aaian AMEricans H5a.q
Blacks 374
Hispamics 486
Whitas S1.6

The results in the study conunisziened by the Court of Apprals,
and the gafy instance in which the bar craminens collected data
thus confirm the disparate inpact™? of the New York bar cxam
on all mon-majority growps, 7IF

The Evulualion containg two other picecs of inportant in-
formation. First, as to gender, although performance on the es-
say purtivn of Lhe bar exaon was virtwally identical, men
periormed a sipnilicant .26 standand deviation units better than
wanten. Because the cisay scores are scaled to the MEE scores,
thiz can result in an artificially diminished geore for womean
who overall had a slightly lower paszing rate (73,1%) than men
(75.7%37" The findings ot applicarts with & native language
ether than English are far more disturbing. The results of the
data collected indicate thet nacive English speakers seore 35
points higher than ESL takers, “holding nther quesbonnaire
variablea conatant.™® {One hghly likely explanation s the
gxgm's emphasia on “speededness,” whirh could reaconably b
gxpoeted tn diradvantage those far whom English 15 oot thear
first langeage. Dut precisely hecause the commurnitics [kom

Thd. Ta) npplicants wnk the: har examoio Jwly 13952, TOFE anywered L rage
cthrizity queadon, ond T3 nnesweared the gender guoeation. giving & very Jacpe,
threoph ndmitiedly incamplote. snmple of Lthe enbee popolialion. Almen #ady,
safm onole 7, al 1042,

ThR. Hor supee note 247, defining preaumptive disparate napact for Title W1
pUrpRES.

715, In vller gecticos, e Evaluation wtilices satislical and pevchemesric
techniques Lo demeawteute thal “there s nolhing in Lhe aoeleziz [of haw differant.
ruceal yrewps ol s dulerent purtzeng of bar exoin] b sugged chet the Ear Exami-
rialivo iy fueclivuoey o a duTereot way for one group Do By ancther ™ MUlmen
slady, suprT e T, a1 10-T, except. i courae, Lhal wlales ate maoes thon bwice as
likely tu pass & blacks, The insbility fo lind /& reasea for the dispanity dees nnt
cedoce Uee pregawn meed wedo sometbing ool il

T17. Mok erwdy. swpee nole 7. a1 L-5.

TIH fo ac 9-01. 12 X% Abl V.2
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which these applicants come are already sovercly under-
gerved,™ the exam's requirement of this non-essential skl
works to disqualify those low pradoales who woold both in-
crease the diversity of the profession and create inerensed ao-
ceze to justice for their comumunities of orpin. The MNew York
bar cxam thus has a demonstrably "perverce effect,” highly
likely to be unrelated o minimum compelence oo LWD NEjOT
values and aspirationa of the profeszion, diversily and incresa-
ing access to juatice, 7

The comprohensive Evalustion commissinned by the Mew
York Court of Appeals thus reiterates and aupparts the argu-
ments made nwote geacrally for g PRABE. Thiz i3 true espe-
cially insufar as it onderscores the dusparate impact, of the exam
on mon-majociy akers, and speeifically calls fr experimenta-
tion to overcome logizstical, et and Lectinpg-techonlogy impedi-
irents—wlich the propoced pilst would do—to inereasns content
validity, L, teeting the skalle neerssary for competence, sl of
which could be evaluated by the PRABE.

The strong onmrespondence between findings and vecom-
mendatinnz in the Evaluation and argpuomentz for the PSARE
should make the latter especially appealing for New Yaork. and
to the New York Court of Appeals which supervisea and ulti-
mately decides the bar admission process.

VT, Canchisim

With 1ts commitment th innovation and aceess to justics m-
iliatives, New York 15 a promirng stote to pilot 3 PSABE. He-
vuase of my vwn peraonal expenence, I have drawn on Now
York-based ovbservatinns ebout the court switem in sketehing
out what & PSABE might look like The ided, however, has va-
Lachily Tor victually every jurisidiclion, and anolher may e /hle
to mowe mute guickly. This artiele @ itended Lo provnde the
fratnework {or expenmentation io planning and cresting 2 per-
forimance-bazed altermative wherever Uwe adea takes hold, as
well as to provide seme Lheoerclical, analvtical, historical and
pracrical groundioge for the experiment.

B Spr swpra oule 155 and aofod panyi oy 1eal

]
120, Ere supra oeies 105 & 414 and accampanyiog text.
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Thera ia 8 fAinal note of caution, echoing some old and excel.
lent advice: anvthing, a PSARE included. worth doing, is worth
doing well. The work of deaign, implementation and evaluation
ia formidahble, ¥et it is, a3 history teaches, well within the capa-
hilicies of legal education and the profession, History teachea
another. equally important lesson. A profession which is com-
rittted to gemving the public and impreving the legal system
rmuat hold firmly to core walues, like those enumerated in the
MacCrate Repnrt, and alko seelk always to improve the meanas
by which those ralues are embodied. A century ago there waa
no written bar examinstion, The time has come for exploration
of new ways to make the existing bar examination 3 better
means nf entry into the practioe of law. Filoting the FSABE i3
an important step tn that proceas.
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